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VIRGINTA ' h - '

IN THE CIRCUIT COURT OF FATRFAX COUNTY

.

T. R. FREEMAN, Jr., an adult,
LAURA FREEMAN, an adult, and :
DALE L, FREEMAN, a minor, 8
DWAYNE L, FREEMAN, a minor,

who sue by and through T. R. FREEMAN, Jr.

their father and next friend

6810 Quander Road F l L E Lj

Alexandria, (Fairfax County), Virginia : IN CIRCUIT COURT
CLERK'S OFFICE

Plaintiffs, .
Ve :  In ChanpdhRy 1%.107r
LITTLE HUNTING PARK, INC., and o K;%:;k%,/zézfa,m.;?éf
o417 é%ivuiﬂ-j;4tdhdt&,by¢gp, ‘Zz”“”‘”%*“w VA . - 7 .
MRS. VIRGINTA MOORE : CLERK, FAYRFAX COUNTY: VA:
6417 0lmi-Landrith Drive : WRIT TAX PAID: §
BEPOSIT . v v b amledde 2 o

Alexandria, (Fairfax County), Virginia

RONALD L. ARNEITE
7019 Canterbury Lane
Alexandria, (Fairfax County), Virginia

S. LEROY LENNON :
2616 Woodlawn Lane :
Alexandria, (Fairfax County), Virginia

RAYMOND R, RIESGO
7120 Coventry Road H
Alexandria, (Fairfax County), Virginia :

MRS, MARJORIE MADSEN
6511 Cygnet Drive :
Alexandria, (Fairfax County), Virginia

WILLTAM J. DONQHOE
7037 Quander Road 6
Alexandria, (Fairfax County), Virginia :

OSKAR W, EGGER
7003 Stanford Drive
Alexandria, (Fairfax County), Virginia

os es @

se e ee

MILTON L, JOHNSON
6417 Bluebill Lane y
Alexandria, (Fairfax County), Virginia o

individually and as directors of :
Little Hunting Park, Inc., :

Defendants.
BILL OF COMPLAINT

To the Honorable, the Judge of the Circuit Court of Fairfax County:

Your plaintiffs respectfully represent as follows:

1. That the plaintiffs T. R. Freeman, Jr, and Laura Freeman are
husband and wife, and Dale L. Freeman, age 6, and Dwayne L, Freeman, age 5,
are their sons,

2. Defendant Little Hunting Park, Inc, is a corporation incorporated
in 1954 under the laws of Virginia for the purpose of maintaining and operating

a community recreation facility and swimming pool for the benefit of residents

i



and former residents of the subdivisions known as Bucknell Manor, Beacon Manor,
White Oaks, Bucknell Heights and certain adjacent neighborhoods in Fairfax
County, Virginia,

3. The defendants Mrs. Virginia Moore, Ronald L, Arnette, S, Leroy
Lennon, Raymond R, Riesgo, Mrs., Marjorie Madsen, William J, Donohoe, Oskar W.
Egger and Milton L, Johnson were members of the Board of Directors of defendant
Little Hunting Park, Inc, at times here pertinent,

4, On February 1, 1965, plaintiff T. R, Freeman, Jr, and Paul E.
Sullivan (lessor) entered into a deed of lease whereby the lessor demised to
said plaintiff for the term of one year certain property described in said lease
as "the dwelling located at 970 Quander Road, Bucknell Manor, Alexandria 6,
Virginia 22306, and the Little Hunting Park, Inc. pool share No, 290," for a rent
of $1,548,00 payable in twelve monthly installments of $129,00. The deed of lease
between said plaintiff and the lessor was extended in identical terms for an
additional year by the execution of a renewal instrument on February 1, 1966,

5. On or about February 1, 1965, the plaintiffs moved their personal
and household possessions into the aforesaid dwelling, and they have since resided
at that location,

6., In May 1965, the lessor, pursuant to his contractual obligation
under the aforesaid deed of lease with plaintiff T. R. Freeman, Jr,, performed
all necessary acts prescribed by the Certificate of Incorporation and By-Laws of
the defendant corporation, to obtain approval by the Board of Directors of said
corporation of the assignment of Little Hunting Park, Inc, membership No, 290 to
said plaintiff,

7, Plaintiff T, R. Frecman, Jr,, in every manner required by the
Certificate of Incorporation and By-Laws of defendant Little Hunting Park, Inc,
has taken all of the necessary steps to qualify himself as an assignee of said
membership No, 290,

8. Plaintiff T, R. Freeman, Jr. and his wife and children are members
of the Negro race,

()% Defendant Little Hunting Park, Inc, and its Board of Directors,
have refused to approve, and continue to refuse to approve, the assignment of
mermbership No., 290 from the lessor to plaintiff T, R, Freeman, Jr. solely because
of the race or color of said plaintiff and his wife and children,

10. The defendants, by refusing to approve, and continuing to refuse

to approve, the assigmment of Little Hunting Park, Inc, membership No. 290 to

-
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plaintiff T, R, Freeman, Jr. have denied and continue to deny, to said plaintiff
and his wife and children the use of the recreation facilities, including the
swimming pool, maintained and operated by said defendants,

11. The defendants, by refusing to approve, and continuing to refuse
to approve, the assignment of Little Hunting Park, Inc, membership No. 290 to
plaintiff T, R, Freeman, Jr, have wrongfully interfered with and prevented the
performance of, and continue wrongfully to interfere with and prevent the per-
formance of, the deed of lease entered into on February 1, 1965, and renewed on
February 1, 1966, betwecen the lessor and said plaintiff,

12, The defendants, by refusing to approve, and continuing to refuse
to approve, the assignment of ILittle Hunting Park, Inc. membership No, 290 to
plaintiff T. R. Frecman, Jr, have wrongfully deprived, and continve wrongfully to
deprive, said plaintiff and his family of the full use and quiet enjoyment of the
leasechold estate demised to said plaintiff by the lessor,

13. The defendants! action of refusing to approve the assignment of
Little Hunting Park, Inc. membership No. 290 to plaintiff T. R. Freeman, Jr.
solely because said plaintiff and his wife and children are members of the Negro
race, is null and void, since said refusal

a. 1is an unreasonable restraint of the alienation of memberships
in said corporation;

b. does not bear a reasonable rclationship to the legitimate
interests of said corporation;

c. is arbitrary, capricious and contrary to public pelicy;

d., is an unlawful racial restriction on the alienation of the
premises owned by the lessor located at 6810 Quander Road,
Mexandria, Virginia, and appurtenances thereto;

e. 1is an unlawful racial restriction on the alienation of the
lessor's present and future intcrests and rights with respect
to the property and assets of defendant Little Hunting Park, Inc,

f. cannot be recognized as valid by this Court in violation of
the rights of the plaintiffs under the Due Process and Equal
Protection clauses of the Fourteenth Amendment to the Federal
Constitution and statutes of the United States,

14, As a result of the foregoing wrongful conduct by the defendants,
plaintiff T, R, Freeman, Jr, and his family have suffered diminishment of the
value, desirability and attractiveness of the leaschold estate demised to said

plaintiff by the lessor; said plaintiff's right to alienate said leasehold estate
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by subletting or assignment has been wrongfully interfered with; said plaintiff
and his wife and children have been wrongfully deprived of the use of valuable and
healthful recreation facilities with resulting damage to their physical and
psychological well-being; and said plaintiff and his wife and children have been

subjected to embarrassment, humiliation, indignity and loss of social prestige in

the community,

15. The defendants have intentionally and maliciously inflicted
emotional harm, and have intentionally, by their acts and words, defamed plaintiff
T. R, Freeman, Jr. and his wife and children with resulting serious and substantial
injury to their reputation and status in the community.

16, The damage to the plaintiffs, as a result of the foregoing acts by
the defendants, is continuing and irreparable, and the plaintiffs have no adequate
remedy at law,

WHEREFORE, the plaintiffs demand:

(1) That the defendants, their agents and servants, be enjoined from
refusing to approve the assigmnment or transfer of Little Hunting Park, Inc.
membership No, 290 to plaintiff T. R. Freeman, Jr,; and further, from interfering
with, and depriving, said plaintiff and members of his family of the full use and
quiet enjoyment of the leasehold estate demised to said plaintiff by Paul E.
Sullivan, lessor; by denying to said plaintiff and members of his family the use
of the recreation facilities, including the swimming pool, maintained and
operated by said defendants,

(2) That the defendants, their agents and servants, be ordered forthwith
to approve the assignment of Little Hunting Park, Inc, membership No, 290 from the
lessor to plaintiff T. R. Freeman, Jr.

(3) That any restriction based on race or color on the assignment or
transfer of Little Hunting Park, Inc. membership No, 290 be declared null and
void as to plaintiff T, R. Freeman, Jr.

(4) Judgment against the defendants jointly and severally, in the sum
of $15,000, as well as costs and counsel fees,

(5) Such other rclief as is just and proper,

(6) That the defendants answer under ocath,

)/L/\HJ LE L e, 72 ;

T, R, Freeman, dJr, 74

%lu,u H//Lcc,; 72979,

Taura Freeman

BY COUNSEL

<l




t//éé ,(A m L/ LCV Cas20N_/

Robert M, Kloxander
1829 Columbia Pike
Arlington, Virginia 22204

Allison W, Brown, Jr,
Suite 501, 1424 16th Street, N.W.
Washington, D, C, 20036

Peter Ames Eveleth
217 Fifth Street, S.E.
Washington, D, C, 20003

COUNSEL FOR PLAINTIFFS

State of Virginia
: ss
County of Fairfax

T. R. Freeman, Jr. and Laura Frecman, being duly sworn, depose and
say they reside at 6810 Quander Road, Alexandria, (Falrfax County), Virginia,
that they have read the foregoing complaint and know the contents thereof and
that the facts set forth therein are true to the best of their knowledge and

Y EP Y

T R. Freeman, Jr,

'Laura Freeman

Subscribed and sworn to before me
this /27F day of Jisich 1966,
YA ﬂ%

Notary Public
Iy Commission Expires April 1, 1967
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conllh Little Hunting Park, Inc Tvo-/7

o7 OImi=Landrith ULL'E
Alexandrla, Virginia

’ /O’f/zﬂ \3’ J(. e / f: eI
S/ /7 PROOF OF SERVICE

&)t@%yf‘v«/@

No, 502.5 l

Pirginia:
In THE Circuir Court oF THE COUNTY OF FAIRFAX
CHANCERY NO. 22752 . .
T. R. Freeman, Jr.,
Plaintiffs
53 i
VS. N o g{_ﬁ)
_ : i Ty
Little Hunting Park, Inc., etal., 5 = et
i ] e Pt
Uefendants P e
Sl = 538
e R 5.
Bt s
P pes] Lo <rry
(Jg :,‘:.; i o !

15

Returns shall be made hereon, showing service of Subpoena in Chax&ceiry issued:.. ...
March 15th 1966, with copy of Bill of Complaint
filed March lhth 9_--9..6. attached:

Executed on the -2 _day of ZZ5+7 X I8/, 196“{ in the County of Fairfax,

Virginia, by delivering a true copy of the above mentioned papers attac ed to each 024’
to\r\ﬁ—-«'—ﬂ*y W,Pwviéf&m_, a,,%)

in person.

(Use the space below if a tﬁfferent form of return is necessary)

FILED

MAR 23 1966

THOMAS P. CHAPMAN, JR.

Ciarx of tha Circvit Court
of Faictas Councy, Va,




- - SJe —F

S. Leroy Lennon

o Mowsos l 2616 Woodlawn Lane
Alerandria, Virginia

PROOF OF SERVICE

Pirginia:
In THE Circurr CourT oF THE CoUNTY OF FAIRFAX
CHANCERY NO... 22752

T. R. Freeman, Jr., etal., . L3
. & =y
Plaintiffs Frs = L
! i =y i as]
. ZED
VS e ; PP 2‘3 ) ZL:;-;:Y}
I Do
. 1l s N e
Little Hunting Park, Inc., etal., of M &= ===
:31(‘3.! S
S - 5 )
Defendants & = Syl
""i
I i ‘

Returns shall be made hereon, showing service of Subpoena in Chancery issued.
Merch 15th 19 66 with copy of Bill of Complaint
filed March 1hth , 19 66 , attached:

"""""

to
in person.

SHERIFF, COUNTY OF FAIRFAX, VA.
, DEPUTY SHERIFF.

BY
(Use the space below if a different form of return is necessary)

_Piz__?'_‘: ______ day ol

osting a true cop

L Precuted in Fairfax County, Virginig, this
et D Pt 19640

of the within Y B topr,, 1Kttt
, on the front door

MAR

of the usual place of abo

THOMAS P. CHAPMAN, he or no member. of_ =

Clerk of the Gircuit Court of age being found there,

of Fairfax County, Va,
JAM] D SWINSON, SHE?FF

By ...-. il 7 i e

Deputy

____________ family over sixteen years




9.2~ onald L. Arnette
o sozs oY I 7019 canterbury Lane |
Alexandria, Virginia

PROOF OF SERVICE
Pivginia:
In tHE Circuir Court oF THE COUNTY OF FAIRFAX

CHANCERY NO.._ . =_

-
o

R

" f’,w i ?‘ﬁi’ﬁﬁiﬁfi% *}t*ig

Flaiatiffs D = =
¥ o =
[ S, =il o= - ueed
W@‘ [ S ¥ pre heavaal
. P j2 ] et atny)
% i E,.,, B’y Iy
o K i T Ly b, gy | - 3 At e s C0 ey Y
Satie Hunsing Pure, Ine., atala, l 3 A 2=
. % Ze
B e e = = P Gt
Lofandunts ; i E R
Kz — o
=2 2 < =<m
= M
(778t I ¢
= (%2}
|| >

Returns shall be made hereon, showing service of Subpoena in Chancery issued.

ol P ek

¢ S , 1922, with copy of Bill of Complaint
filed. . s erbo oo iedd , 199, attached:
Executed on the ... dayof , 19 , in the County of Fairfax,

Virginia, by delivering a true copy of the above mentioned papers attached to each other,
to

in person.

SHERIFF, COUNTY OF FAIRFAX, VA.
BY.

, DEPUTY SHERIFF.

(Use t!{e space below if a different form of return is necessary)

"FILED

Executed in Fairfax County. Virginia,

MAR 23 1966 usual place of abode f’f /_E_-___-__-_ q

i true co
and not finding =227 T e o thex;e, 1 delivered a tru D

THOMAS P. CHAPMAN, JR. of the within s ottt 102 ;;g_{fMGf
Clerk ot ne Covt 0Nt (ol s Ml flono. o mmember of s

~  family gver sixteen years of age and explained its purport thereot
to ./‘éz_‘.f_;_-_i __________ il

JAMES D. SWi ;.-.@N, SHERIFF

Byyu-ﬁ{.fﬁﬁféﬁ ______ 3




. Raymond R. Riesgo
No. 2.5 i‘?‘f “F 7120 Coventry Road

Alexandria, Virginia
PROOF OF SERVICE
Pivginia:
In tHE Circuir CourT oF THE COUNTY OF FAIRFAX

CHANCERY NO.... 2750

o ™ kg . L
Te B Freeman, Jv., stal,,

rw e s h T
Plaianiflts : S Qm
i = e
- e A
I | =9 -
) i Mo
R o G P e e - | Ty ] ] ey i . S
Lanuls Izui‘}tﬁ.:ﬁ.n,ﬁ" Fary, 3:.‘3.{;‘;, ﬁt&}«u, i :,gw
s A
e | = £33
MVJ. (33§ 2 1€*ﬂt :<8
o “m
(631
| e

Returns shall be made hereon showing service of Subpoena in Chancery issued.
sizeh 15th 1985 Wlth copy of Bill of Complaint
filed " »on 2lth 19--:?]2-, attached:

to

.................................................................. in person.
SHERIFF, COUNTY OF FAIRFAX, VA.
BY. , DEPUTY SHERIFF.
(Use the space below if a different form of return is necessary)

MAR 23 1966

THOMAS P. CHAPMAN, JR.

Cierk of the Circuit Court

----------- a me
ot Fairfax County, Va, mber ofe-

’fafH;ilY er sixteen vears of ame smd cowdos g . TTTTTmimmee—-
ea.
to _,,,_,4&4,- i of age and explained its purport thereof

JAMES D. SWINSON, SHERIFF

el T =Y S P




William J. Donohoe
- No. 3025 52'{'25..)0 7037 Quander Roa_dl
Alexandria, Virginia

PROOF OF SERVICE

Pirginia:
In t™HE CircuiT CourT oF THE COUNTY OF FAIRFAX
CHANCERY NO. 22752 .. .

T. R, Freeman, Jr., etal.,

Plaintiffs

ttle Hunting Park, Inc., etal.,

Defendants

Returns shall be made hereon, showing service of Subpoena in Chancery issued..............
March 15th ., 19.. 66 with copy of Bill of Complaint

70 T SO
in person.

SHERIFF, COUNTY OF FAIRFAX, VA.
BY , DEPUTY SHERIFF.

‘(Use the space below if a different form of return is necessary)

E D Executed in Fairfax County, Virgini his 19:_;2:_ ...... day ol
_% 2 ';'? /0 19 &7 Ly by posting a trus <py

IQGB - thr front door

of the usual place of abode of LAt drarme? _S?: ______________

THOMAS P. CHAPMAN, JR. he or no member of_,_,o@i% ___________ family over sixteen years
Clzrk of tha Circuit Court of age being found there.

of Fairfax County, Va,

JAMES D. SWINSON, SHERIFF

By%,f..c zii- ,Ez’.-;z‘/i-.;.--g.-h.-

10




3o F,—Oskar W, Egger
~ Ne. soz-sa' ' 7003 Stanford Drive l

MAexandria, Virginia

PROOF OF SERVICE

Pivginia:
In tHE Circuir CourT oF THE COoUNTY OF FAIRFAX
CHANCERY NO...:..;.z2

Te R, Fresman, Jdr., etal., Ny
o nt "y 5
Plaintiffs =i &x 2.,
S = _ff;::
h&'&ﬂ ' E -2 m’;'i'g
1om TIPSR
[ R Dem
Little Huntlog Parky Inc., etal,, ¢ =ae
PR MO
s it 2 S33
uefendants 3—3_,1 ns -
azxEs° =M
zu) 1"\1 i {)J 4
W
Returns shall be made hereon, showing service of Subpoena in Chancery issued.............
st bk, 19,5, with copy of Bill of Complaint
7 =, FR o
filed. i caiieh e ild , 19 &4, attached:
Executed on the ... dayof .. , 19 in the County of Fairfax,
Virginia, by delivering a true copy of the above mentioned papers attached to each other,
7o YO O U
........................................................... in person
SHERIFF, COUNTY OF FAIRFAX, VA.
BY , DEPUTY SHERIFF.
(Use the space below if a different form of return is necessary)
F ] L E D Executed in Fairfax County, Virginia, this i'_ ......... day ol
_%@!ﬁ’_"_i!z_a____ﬁ—ﬂf_ ______ ngéé by going to the

‘ _ : lisual place of abode ¢ f--_- :
MAR 23 1966 and not finding.. .4;..,«-,,-‘4 ________ there, Id
of the within \.Z_‘_“__ ;/fff-::@:_z_ A

THOMAS P. CHAPMAN, JR,

Clerk of tvz Orrevit Court
of Fairfax County, Va,

JAMES D. SWINSON, SHERIFF

o et B

Deputy

il




Nosoz-s z" ;D Milton L. Johnson '

64,17 Bluebill Lane
Alexandria, Virginia

PROOF OF SERVICE

> ’ ’ [ 4
3
Pirginia
In ™rE Circuir Court oF THE COUNTY OF FAIRFAX
CHANCERY NO.. ##5 .
Te Ba Procnin, 5:@*,; etal,,
Vaeasnptiffs
B
Lhutle Hunilag Perk, ino., evals,
vl end e ts
o
W

Virginia, by delivering a true copy oi/.tohe above mentloned papers attached to each other,
to @4/%*“ f _____
417 Bl /(// W M i in person.

SHERIFF, COUNTY OF FAIEFAX, VA.
BY & %’ , DEPUTY SHERIFF.

i
(Use the space below if a different form of return is necessary)

e

FILED

MAR 23 1966

THOMAS P. CHAPMAN, IR,

Clerk of the Corauir Court
of Fairfax Councy, Va,

i -




\?g Mrs, Marjorie Madse
No. s02.5 ' 6511 Cygnet Drive
Alexandria, Virginia

PROOF OF SERVICE

Pivginia:
In TrE Circurr Court OF THE COUNTY OF FAIRFAX
CHANCERY NO L
o Bo Freomon, Jre, otals,
wreinsifls
sehe Bapting Vark, Inc., ebalay
Felen iSaLS
Returns shall be made hereon showing service of Subpoena in Chancery issued::...........
: A3 3” 19 vglth copy of Bill of Complaint
filed -~ ‘i"‘ﬁgﬁ , 19 i , attached:
Executed on the ... dayof , 19 , in the County of Fairfax,

Virginia, by delivering a true copy of the above mentioned papers attached to each other,

to
in person.

SHERIFF, COUNTY OF FAIRFAX, VA.
BY , DEPUTY SHERIFF.

(Use the space below if a different form of return is necessary)

his \2— :Z day ot

1 23 f)
f i i v L PP T.eon tb.e fron; do-r:;

THOWAS P. CHAPMAN, JR. A Y ot 88 n LY Gl pc
Clers of the Crevit Court T T e e e e e e e family over sixteen years

ot Fairtax County, Va,




\?‘*70' Mrs. Virginia Moore
- No. 3025 6417 Olmi-Landrith Drive '
Alexandria, Virginia

PROOF OF SERVICE

Pivginia:
In THE Circurr Court oF THE COUNTY OF FAIRFAX
CHANCERY NO..:.:.1%
?'e 22& F?‘E’&“ﬂﬁﬂg i::?f’
flsinciflas
Vs
Listle Hunting Park, E§$‘, etal.,
fafandonts

Returns shall be made hereon, showing service of Subpoena in Chancery issued......._.._..

tiarah 158h , 1955, with copy of Bill of Complaint
filed .. ooo lioh , 1925, attached:
Executed on the ... dayof . , 19 in the County of Fairfax,

7o T

in person.

SHERIFF, COUNTY OF FAIRFAX, VA.

BY , DEPUTY SHERIFF.
(Use the space below if a different form of return is necessary)
FILED =
d Fairfax County, Virgin g = day
%ﬂﬁe‘"’iﬁ_.&if ________ Z'_éh osting a true CCY
MAR 23 1966 o{ the within M MTEATE o8 - —= -~ : --°-
bt B ST = e
THOAS P. CHAAPMAN, JR. o{ the ﬁsual place of abod of
Ciark of the Cirevit Court y&,"

9f Fairfax County, Va, of being found there.

JAMES D. SWIsON, SHERIFF

ByC§L 4rvf{2%§25§%§;f ________

i




FILED
VIRGINIA APR 11 1966
IN THE CIRCUIT COURT OF FAIRFAX COUNTY THOMAS P. CHAPMAN, JA,

Clerk of the Circuit Courk

of Fairfax County, Va.

' T. R. FREEMAN et al
| Plaintiffs

VS. IN CHANCERY NO. 22752
LITTLE HUNTING PARK, INC. et al

Defendants

NP e P A AN

DEMURRER

Comes. now the defendants and demur to the Bill of Complaint
for the following reasons:

1. The plaintiff, by this action, prays that the court
overturn the decision of the Board of Directors and the

| membership of a private club to grant him the privilege of

membership to the private club.

2. The plaintiff asks for a money judgment from the def-
endants, by reason of their exercising their lawful right in

selecting members of their club.

LITTLE HUNTING PARK, INC. et al

\
By: 0’&..____
\__LAunsel ,

Johf Chas. Harris
Harris & Roark

Counsel for Defendants

CERTIFICATE OF SERVICE

I do certify that on the 1llth day of April, 1966
I sent a true copy of the foregoing Demurrer, postage prepaid,
| to Robert M. Alexander, Esquire, #825~Ledumbia Pike, Arlington,

Virginia.
HARRIS AND ROARK

ATTORNEYS AND

Chas. Harris

COUNSELLORS AT LAW

1500 BELLE VIEW BLVD. ||

ALEXANDRIA, VIRGINIA | A i 5




VIRGINTA

IN THE CIRCUIT COURT OF FATIRFAX COUNTY

T+ Rs FREEMAN, JR.,. et aley
Plaintiffs,
Ve In Chancery Noe 22752

IITTIE HUNTING PARK, INC., et aley

19 ww 4e o8 4B ¢ S5 8% o0

Defendantse FILED
JUL 5 1966
NOTICE
THOMAS P. CHAPMAN, JR.
Tos Tittle Hunting Park, Inc. Clerk of the Circult Court
¢/o John Charles Harris, Esqe of Fairfax County, Va,

1500 Belle View Boulevard
Alexandria, Virginia

Please tske notice that the plaintiffs will move the Circuit Court
of Fairfax County for an order permitting the filing of the attached Amended
Bill of Complaint on Friday, July 8, 1966, at 10200 A. Mey Or as soon thereafter
as counsel may be hearde

I { 1 /-

—Eobert U, Klexander
1829 Columbia Pike
Arlington, Virginia 2220

ATTORNEY FOR PIAINTIFFS

CERIIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice was served by
mail, postage prepaid, this )" day of July 1966, on John Charles Harris,
Esqe, 1500 Belle View Boulevard, Alexandria, Virginiae

a"-/-- . \ / /
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VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

T. R, FREEMAN, JR., et al.,,
Plaintiffs,

v, : In Chancery No., 22752

LITTLE HUNTING PARK, INC., et al.,

L)

v

Defendants.

AMENDED BILL OF COMPLAINT

To the Honorable, the Judge of the Circuit Court of Fairfax County:c'zﬁziig,;qpmhva

Your plaintiffs respectfully represent as follows:
I.

That on the 1l4th day of Marcth966, they fiied in this Court their
original bill of complaint against the defendants wherein they set forth two
causes of action, one of which asserts the wrongful interference by the de-
fendants with the performance of a deed of lease entered into February 1, 1965,
and thereafter renewed, between T. R. Freeman, Jr., as lessee, and Paul E.
Sullivan, lessor. The second cause of action alleges that the defendants
have wrongfully deprived the plaintiffs of the full use and enjoyment of
the leasehold estate demised to T. R. Freeman, Jr. under the aforesaid lease.
The deed of lease underlying’the'aforesaid causes of action includes in the
description of the property demised, in addition to a certain residence,
the assignment of membership share No. 290 in the defendant corporation.
Subsequent to the making of the lease, the board of directors of said cor-
poration refused to approve the assignment of membership share No. 290 to
T. R. Freeman, Jr. The plaintiffs, in their bill of complaint, prayed for
injunctive relief and damages arising from the refusal of the directors to
approve the assignment of membership share No. 290. And the defendants
appeared‘and through counsel demurred to the said bill on the ground that

the defendant corporation is a "private club."
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And now, by leave of Court complainants bring this amendment
to the bill into Your Honor's Court and respectfully represent:

1. That paragraph 2 of the Bill of Complaint should be deleted
and the following paragraph substituted therefor:

"2. Defendant Little Hunting Park, Inc. was incorporated in
1954 under Section 13-220 of Title 13, Code of Virginia, 1950 (1949),
for the purpose, as set forth in its Certificate of Incorporation and
By-Laws (Exhibits A and B, respectively, attached hereto), of constructing,
operating, and maintaining a community park and recreation facility,
including a swimming pool, for the benefit of residents and former
residents of the subdivisionslknown as Bucknell Manor, Beacon Manor,
White Oaks, Bucknell Heights and certain adjacent neighborhoods in
Fairfax County, Virginia."

2. That paragraph 6 of the Bill of Complaint should be deleted,
and paragraph 7 should be redesignated as paragraph "7C."

3. That new paragraphs designated "6", "7', "7A", and "7B",
should be added to the Bill of Complaint to read as follows:

"6. The By-Law.s of the defendant corporation provide that there
shall be 600 memberships available, and that a person is eligible to be
a member and may purchase a membership certificate by making application
therefor in writing, if he possesses the following qualifications:

a, is a resident of, or owner or former owner of a
housing unit in, the geographic area defined in
the By-Laws of said corporation;

b, 1is an adult

7. The By-Laws of the defendant corporation authorize a member
to assign his membership share to an eligible person, to wit, one who
possesses the qualifications for membership stated in paragraph 6 hereof.

7A. Plaintiff T, R. Freeman, Jr., on February 1, 1965, and at

all times thereafter, has possessed the qualifications for membership set
forth in paragraph 6 hereof, and has therefore been eligible to receive

assignment of a membership share in the defendant corporation.
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7/B. In May 1965, the lessor, pursuant to his contractual obligation
under the aforesaid deed of lease with plaintiff T. R. Freeman, Jr., and in
accordance with the By~Laws of the defendant corporation, assigned membership
No. 290 to said plaintiff by written instrument in the form prescribed by
the Board of Directors of said corporation, and thereafter performed all
necessary acts prescribed by the Certificate of Incorporation and By~ Laws
of the corporation, to obtain approval of said assignment by said Board of
Directors.”

4. That new subparagraphs designated ''g'' and "h" should be added
to paragraph 13 of the Bill of Complaint to read as follows:

g, is not authorized by and is contrary to the Certificate
of Incorporation and By-Laws of said corporation;
h. is not authorized by and is contrary to applicable
provisions of Virginia corporation law.”

WHEREFORE, Your complainants pray that they may have such relief

as is prayed for in the original bill,

v ; fo e

), [\ - / A
T. R. Freeman, Jr. ‘

'Laura Freeman

BY COUNSEL

L) \ i f

Robert M. Alemander — .
1829 Columbia Pike
Arlington, Virginia 22204

Allison W. Brown, Jr.
Suite 501, 1424 16th Street, N.W.
Washington, D. C, 20036

Peter Ames Eéeleth
217 Fifth Street, S.E.
Washington, D. C., 20003

COUNSEL FOR PLAINTIFFS




State of Virginia :
: ss
County of Fairfax

T. R. Freeman, Jr. and Laura Freeman, being duly sworn, depose and
say they reside at 6810 Quander Road, Alexandria, (Fairfax County), Virginia,
that they have read the foregoing amenc .bill of complaint and know
the contents thereof and that the facts set forth therein are true to the

best of their knowledge and belief,

[
{ ! |
A |

T. R, Freeman, Jr,.

y.

' Laura Freeman

Subscribed and sworn to before me

this 7 day of/% 1966.
. /flJVéQézzd/ lji rﬂi:%>CTC;;Z§§;

Notary Public

. My Commission Expires April 1, 1967

Certificate of Service

I hereby certify that & copy of the foregoing Amended Bill of

Complaint was served by mail, postage prepaid, this 22_4_4_{ day of ,,,.Eég
1966, on John Charles Harris, Esq., 1500 Belle View Boulevard, Aléxandria,

Virginia.
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y FRITA a0 PARKIBE
258 205 SOV GHIAL BUILDING
: j i 516 WY TA4E STREET
k. H ; ALEXANDRIA, VIRGINIA
i

EXHIBIT A

| BigK 12.3%189!

r CERTIFICATE OF INCORIORATION
: op
LITTLE HUNTING PARN, INCORPORATED

This is to certify that we do hereby assnciate ourselves to
|establish a corporation, not organized for profit in which no
lcapital stock is required or to be issued, under and by virtue of |
|Section 13-220 of Title 13, Code of V1r51nid 1950, and of acts |
!anendatory thereof, for the purposes and under the corporate name
|hereinafter mentloned and to that end we do by this certlticate,
lset forth as follows:

| 1. That the name of the corporation shall be "L{TTLE HUNTING
WPARh' INCONFARATED" (herein called the “corporation™);

|

|

2. The principal office of the corporation shall be at 1015
| bDuke Drive, Bucknell Manor, kdlrtax County, Virginia. (Host 0ffice:
|Alexandria, Viruinia);

‘ 3. The purpose of the corporation shall be:
|

| . . -
I a. to construct, operate and maintain asvimming pool and
‘ all necessary facilities appurtenant thereto;

i b. to develop, operate and maintain a community park and
i playground facilities;

L c. to lease own and manage real and personal property

| . or community recreation purposes;

Il d. to construct and manage any structures necessary to
the foregoing purpnses; |

| e, to do any and all things necessary to carry out the
| above purposes.

|

|

|
4, The affairs of the corporation shall be managed by a
Board of Directors, consisting of ninc persons. The first board
of Directors shall consist of the persons named in paragraph five.
/Therearter the Board of Directors shall be clected at an unnual
imeeting by a majority of the members of the corporation wnresent.
| Directors shall serve for a term of three ycars or for such terms
| as may be specified in the by-luws and shall serve in any event
.untll their successors are elected and qualified. Vacancies on-
| the Board occurring during a term shall be filled by the toard
|of Directors in accordance with the by-laws of the corporation.
[The Board of Directors snall hive the power to adopt by-laws lor
|the government of the corporation and to amend, alter, and repeal
|the sume from time to time., By-laws shall be valid until re1ected
be the majority of the voting members present at a duly called

Imeeting.

i 5. The names and residenccs oi' the officers and directors’
|who are for the first year to manage the affairs-of the corporation

|are as follows:

:‘ OFr'ICERS

'». H. Schwartz, rresident ' 1015 huke lirive

- Alexandria, Virginia [

 Preble Staver, First Vice rresident 949 Swarthmore brive. !
|

Alexandria, Virginia
Claude R. Yates, Second Vice President 1007 Sweetbrier Drive

Alexandria, Virginia |
953 Swarthmore Lrive
Alexandria, Virginia
1007 Sweetbrier brive
Alexandria, Virginia

William V. Lincicome, Treasurer

“rs. Ann B. Yates, Secretary
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|
| LaRue . Courson
| James H. Cowan

| John a.

VanGulick 959 Swarthmore wrive, Alexandria, Virginia
| Thomas F. Jones
| Bernard aurcias

|Robert L.
|liarold J.

M.

H. Schwartz

i imabrar by st s =, -

DIRBCTORS

1001 Sweetbriar Drive, Alexandria, Virginia
903 Dartmouth brive, AleXandria, Virginia

1037 hest ftampton brive, Alexandria, Virginia
1019 oOuander Road, Alexandria, Virginia

Mathes 501 Chelsea NDrive, alexandria, Virginia |

'
IS

Peake ” 945 Swurthmore brive, .ileXandria, Virginia |
1015 Duke Lrive, Alexandria, Virginia |

VBonnie Lo Williams 950 henyon brive, Alexandria, Virginia |

lhold

I

[COMUONWEALTH OF VIRGINTA )

i
[[CTTY N1 ALISXANDRIA )

|

and |
|Certificate of Incorporation bearing date on the 23rd day of

|

6.

7.

IN waNESS WHEREOPF, the lollowiny incorporators have sicened
this certificate as ot the 23rd day of November, 1954, and affixed
their seals thereto. )

. The period far the duration of the cormoration shall
| be unlimited.

The amount of real estate which. the corporation may
at any ane time shall not exceed 300U acrea..

laode (SBAL)

il cimrnez, (SEAL) |

' drtin (SBAL)

|
|
|
) |

I, the undersigned, a notary public in and for the City
aforesuaid do hereby certify that !, il. Schwartz, LaRue . Courson
tonnie L. Williams, whose names are signed to the above

[Yovember, 1934, have achnowledged:the same Dbefore me in my City

|

| named:

- lafpr

T, _.
Court here
' C

L.

2

¢said,

~Given under my hand thiséza:day oﬁ7421¢uzn1444&e//, 1934.
s

That M. 1. Schwartz, Lalue M. tourson and qupie Lo
Williams, heve this day presented me a proposed Cert;{%guye qt_‘
| Tncorporation for a corporation not organlzed for protl} in which
fno capital stock is required or to ne issued, and tpe same to_pe !
nittle Hunting rark, lacorporated", gbe pr}nc1pa1 office |
10? which is to he located in Pairtax Counly, Virginia; |

é 4 e f.: ,*I/i'_ P A & B . A ) >
éi:ilrtlfyLYﬁ'adEB}aance with Section 13-222 of the
ode of Virginia (1950 cdition) as l'ollows:

Chpntests @/,;‘#M/_

Notary rublic

CINCUTT COURT 01 THE COUNTY 01' »AIRFAX

CLERTIFICATE

,. Judge of the above styled

/ |

That T have ascertained that the persons named above who

{ sizncd and acknowledged the aforesaid certificate are ot good

‘moral character, and suitable and proper persons to be incorpntateq
lfor the purposes set forth in said certilicate; and ,

N et s gyt L A

3.

T i ‘nresai tificate is signed
that in my opinion the qinresald cer L 3

and acknowledged iﬁ accordance w%tb the requirements of Chapter 13
of the Code of Virginia (1930 edltlon).

/)
= & ﬁmm

. Jouboe b

|

. o) - Aevewder 1954 |

Given under my hand this 23~day of , 1954. i
|

.. .
. P
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LITTLE HUNTING PARK, I’\ICORPORATED
FA.IRFAX COUNTY, VIRGINIA

REVISED BY~-LAWS C ¢ April 18, 1961

ARTICLE I - Name

The name of this organization shall be Little Hunting Park, Incorporated, hereinafter
to be referred to as the Corporation.: .

ARTICLE II - Purpose

The purpose of the Corporation shall be to own {or lease), construct, develop, operate,
maintain and manage suitable facilities for the safe and healthful recreation of the Corpora-

;tlon s members, said facilities to include a swimming pool, a park, and such other appurten-
'an'ces as theCorporation may deem desirable.

ARTICLE III - Membexship

Section 1. Membership in the Corporation is -~

a. . Established by the purchase of a certificate of membership; and

i

ey Ny 2 bk e 21 e S, G w F e B A caberber

b. Maintained in good standing by the prompt payment of all charges and ‘
assessments, and

c. Limited to persons who reside in, or who own, or who have owned housing
fumts in the subdivisions presently defined and known as Bucknell Manor, Beacon Manor,
"White Oaks, and Bucknell Heights, and such other area(s) as may be authorized by the Board

‘of Directors; and

: d. Limited to six hundred (600) in numbexr, except that, exclusive of all other pro-
v1szons herein, there shall be forty (40) memberships available to residents of the subdivision
‘known as White Oaks over and above the number of White Oaks memberships of record as of

‘May 1, 1955,

Section 2. Each application for membership must be made in writing, and must be
‘approved by the Board of Directora, In the sale or resale of memberships by the Corporation,
‘applications by residents of the subdivisions specifically named in Section l.c. shall be given
‘prior consideration before all others.

N Section 3. Each membership in the Corporation shall be issued to one adult person. I
said person be a member of a family unit, the membership, maintained in good standing, shall
entitle all members of the family unit to utilize theCorporation's facilities. A family unit is
defined as all persons of the same immediate family, including all persons dependent on the
holder of a membership and who permanently reside in the same housing unit.

Section 4. Irrespective of the type or number of memberships held by one person, no
member shall have more than one vote in the affairs of the Corporation.

Section 5. Memberships may be transferred, or assigned for temporary use, as follows:
a. Permanent transfer to another eligible person may be effected.

b. The use of the membership may be temporarily assigned to eligible persons for
periods not to exceed one year. Reassignment to such eligible persons is permissible.

c. Transfers and assignments of memberships must be by written instrument in
such form as prescribed by the Board of Directors and are sub,)cct to approval by the Board.

i



Section 6.

a. A member may, for due cause, and after having been granted an opportunity
for a hearing, be suspended for a specified period of time or expelled from the Corporation
by a two-thirds (2/3) vote of the entire membership of the Board of Directors. :

b. Due cause for suspension or expulsion of a member shall consist of delinquency
in payment of any chargs and assessments, or of violation of these By-Laws or the Corpora=-
tion's rules and regulations, or of conduct inimicable to the Corporatlon s members.

c. Suspension or expulsion shall not operate to relieve a member of any liability
to the Corporation. In the event of expulsion, the Corporation shall offer the membership
for sale at the stated price (Article VI, Section 2.n.). The expelled member shall be paid
the balance, if any, of the proceeds of such sale after deducting thereirom any mdebtedness
due the Corporation, plus a reasonable fee to cover expenses of the sale.

ARTICLE IV - Meetings

Section 1. The annual meeting of the Corporation's members shall be held each year
during the month of QOctober at a time and place determined by the Board of Directors.

‘Section 2. Special meetings of the Corporation's members may be called at any time
by the Board of Directors, and shall be called by the Board of Directors within fifteen (15)
days of the receipt of the written request of not fewer than twenty (20) members.

Section 3. At least seven (7) days before the date of any annual or special meeting of
the members, the Secretary shall cause written notice thereof to be handed to each member
in person, or mailed to each member at his address as it appears on the records of the

Corporation. Written notice of a special meeting shall state the purpose of the meeting and
no other business may be conducted, i

Section 4. Members, in good standing and not suspended, shall be entitled to vote in
the affairs of the Corporation as such affairs are brought before a duly held meeting. There
shall be not more than one vote per family unit.

Section 5. At an annual or special meeting twenty (20) members eligible to vote shall
constitute a quorum. If no quorum is present, an adjournment may be taken to a date not
iewer than seven (7) nor more than fifteen (15) days thereafter, and the members present at
any such later meeting shall constitute a quorum, regardless of the number of members
present, The same notice shall be given for the later meeting as is prescribed in Section 3
{(of this Article) for the original meeting.

Section 6. The order of business at annual meetings shall be:

a. Ascertainment that a quorum is present;

b. Reading and approval (or correction) of the minutes of the last meeting;
c. Report of the Treasurer;

d. Report of the President;

e. Unfirished business;

f. New business;-

g. Elections;

h. Adjournment;
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:cept that the members assembled at any annual.meetiing may suspend the above order of - ;
asiness upon a two-thirds (2/3) vote of the membexrs present at the meeting. ,

Section 7. Except as otherwise provided in the By-Laws, Roberts' Rules of Order
Revised) shall be observed in the conduct of all meetings. : -

ARTICLE V - Board of Directors

Section 1. The Board of Directors shall consist of nine (9) membexrs, all of whom shall

.« members of the Corporation.

Section 2. The first Board of Directors shall be comprised of three members each
slected for a term of one year, three members each elected for a term of two years, and
wree members each elected for a term of three years. Thereafter, at each annual meeting,
pmere shall be elected to the Board of Directors three members each for a term of three years.

Section 3. Any vacancy on the Board of Directors shall be filled by a majority vote of the
‘but the Director so. elected shall hold office only until the qualification

remaining Directors;
d at the next annual meeting of the members of the Corpora=

of a Director who shall be electe
tion to complete the unexpired term.

o attend regular meetings of theBoard of Directors for

Section 4., If a Director fails t
three consecutive months, or otherwise fails to perform any of the duties devolving upon him
ity for a hearing,

s a Director, the Board may, after granting the Director an opportuni
declare his office vacant and fill the vacancy.as herein provided.

ARTICLE VI - Duties of the Board of Directors

Section 1. The Board of Directors shall meet regularly at least once each month. The
time and place of such meetings shall be fixed by the Board. The president, or in his absence
the Vice-President, may call a special meeting of the Board of Directors, and shall do so
upon the written request of three (3) or more Directors. The Secretary shall cause written
notice of all meetings of the Board of Directors to be handed to each member of the Board in
person, or be mailed to each at his address as it appears on the records of the Corporation.
Whenever any notice whatever is required to be given by law, or under the provisions of the

certificate of incorporation or of these By-Laws, a waiver thereof in writing, signed by the
whether before or after the time stated therein,

person Or persons entitled to said notice,
meeting of the Board of Directors, five (5)

shall be deemed equivalent thereto. For any
Directors shall constitute a quoruin.

be vested with authority for the general direction .

Section 2. The Board of Directors ‘shall
and control of the affairs of the Corporation. In addition to the duties customarily performed

by Boards of Directors, the Board of Directors shall:

a. Act upon all applications for membership;

L. TFix the amount and character of, and approve, surety bonds required of any

persons handling or having custody of funds;

c. Fill vacancies in the Board of Directors ag herein provided;

d. Employ, fix the compensation, "and prescribe the duties of such emplojrees as

may, in the discretion of the ‘Board, be necessary. TR

‘ c. Establish and approve rules and regulations for the aafe and convenient use of
«he Corporation's facilities, and inform all members and other authorized users of the

facilities of such rules and regulations;

f£. Designate and maintain a registered office and a registered agent;
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g. Authorize and supervise investments of the Corporation;
h. Designate the depository or depositories for funds;

i, Fix the amount of all charges and assessments payable by the members of the
Corporation, as well as fix the amount of any fees. for use of the Corporation's facilities by
.non-members;

j. Call annual and special meetings of the members of the Corporation, as herein
provided, and establish the time and place of such meetings;

k. Constitute and appoint committees, and define the duties and powers of the same
1. Cause the books of the Corporation to be audited annualiy by auditors selected
by the Board, such audit to be performed by persons who shall neither be Directors nor

Qfficers of the Corporation;

m. Deliver to each member a written report of the state of the affairs of the
Corporation after the end of each fiscal year. B

n. Establish, from time to time, the stated price at which memberships will be
offered for sale or resale by the Corporation.

Section 3, In addition to the powers provided herein, the Board of Directors shall have
such other powers, not inconsistent with these By-Laws or existing statutes, as are necessar

for the efficient operation and management of the Corporation.,

ARTICLE VI - Officers and Their Duties

Section 1. The Officers of the Corporation shall be a President, a Vice-President, a
Treasurer, and a Secretary, all of whom shall be elected by the Board of Directors, the
President being elected from their number.  Unless sooner remoyed as herein provided,
officers shall be elected at the first meeting of the Board of Directors following the annual
meeting of the members, to hold office from January lst of the next succeeding year, for
a term of one (1) year or until the election and qualification'of their respective successors.

Section 2, The President shall:
a.. Be the administrative officer of the quporation;
b. Preside at meetings of the members and at meetings of the Board of Directors;
¢. Perform such other duties as customarily appertain to the office of President

or as he may be directed to perform by resolution of the Board of Directors not inconsistent
with these By-l.aws or existing statutes,

Section 3. The Vice-President shall have and exercise all the fowers, authority, and
duties of the Preésident during the absence or disability of the latter.

Section 4, The Treasurer shall:

a. Have custody of all funds, securities, valuable papers, and other assets of the

Corporation, subject to such limitations and.control as may be imposed by the Board of
Directors; o .

o~

b. Providg and maintain full and complete records of all the assets and liabilities
of the Corporation; - '

N ¢. Prepare and submit to the Board of Directors, at times specified by same,
finzncial statements showing the progress and condition of the Corporation.

! 4
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N ary shall SErElan Eu maintzin full end correct records of ait
saeelings of the Soard of Directors and of the members of the Corporation, including compxe;e
returns i all elections comducted in such meetings. He shall give or cause.to be. given, in‘

1¢ manner herein prescribed, proper notice of all meetings of the members, and he shall
LonducL all coxrespondence pertaining to his office.

Section 6. In addition to the specific enumerated duties of Officers as prescribed herein,
wy Officer shail perform such other duties as customarily appertain to his office or as he
may be directed to perform by resolutmn of the Board of Directors not inconsistent with these
By-Iaws or existing statutes., - o '

LVARTICLE VIII < General
: : !
Section 1. The Corporation shall at all times maintain in force planned insurance covera-.
2ha

Section 2.

a., Amendments to these By-Laws may be adopted- by the affu'matlve vote of two- N
‘nirds (2/3) of the members ‘of the Board of Directors at any 'duly held meeting thereof.
Amendments thus adopted shall be effective until and unless they be rejected by majority vote
of the members present and voting at a duly held Corporation meeting. Members of the
. Lorporatlon shall be given proper notice of any and all amendments adopted by the Board of
+ Directors, such notice to be given within thirty (30) days of adoption of an amendment.

b, Amendments to these By-Laws may be adopted by the affirmative vote of two-
thirds (2/3) of the members present and voting at a duly held meeting of the Corporation.

Section 3. In addition to any other provision(s) in these By~Laws, any Director or Officer
{the Corporation may be removed from office by the affirmative vote of two-thirds (2/3) of
‘ie members present at a special meeting held for the purpose, but oaly a.fter an opportunity -
‘¢ be heard has been glven him, '

Section 4. When any Officer ig absent, disqualified, or- otherw1se unable to perform the
iies of his office, the Board of Directors may designate another member of the Corporation
.Ct temporarily in his place.

[V

Section 5. Reports to the Board of Directors by any duly appointed committee shall be
‘esented in writing, signed by the acting chairman and by the acting secretary, if any, of
‘ch committee; and all such reports shall become a part of the permanent records of the
orporation.,

Section &6, All books of account, minutes of meetings, committee reports, and other
vecords of this Corporation shall be available to the members of the Corporation.

Section 7, Each member of the Corporation shall be prowded with a copy of these By~
Laws without specific charge for same.

N
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This is to certify that the autached copy of the revised . By-Laws. of Litfle Hunting Park,
is as submitted by the Ad Hoc Commutee for By-Laws ‘Revision compmsn'xry of H. J.
.Chajrman, L.,.M. Courson, and W..D, Lincicome,sas such, revision: ‘was considere:.
rther and adopteJ by.the. Board. of Dll‘ECtOI‘S .at.a. regular monthly meetmg, hel«.. a.t

d fu
ell’ Drlve, Alexandrla, Vlrgmla, on. Aprll 18, ,1961,,a.nd the same_is duly recoraeu

70 \R “HANLEY, Presicem\__'.’

\ttested:
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AR A




VIRGINIA.
IN THE CIRCUIT COURT OF FATRFAX COUNTY

T+ R. FREEMAN, JR., et ale,

Plaintiffs,
Ve In Chancery No. 22752
LITTIE HUNTING PARK, INC., et al., E - D
Defenda tse .

5

STATEMENT OF POINTS AND AUTHORITIES .
FOR AMENDING THE BILL OF COMPLATNT THOMAS P. CHAPMAN, JR.

Clark of the Circuit Court
of Ealefax County,

I. In Virginia, amendment of the complaint in furtherance of justice
is favored and liberally allowed.
Sec. 8-119, Code of Virginia, 1950
Rule 2:12, Equity Practice axd Procedure
Hagking ve Hasking, 185 Va. 1001, 41 S. E. 2d 25,30

Wolford v. Williams, 195 Vae 489, 78 S. E. 24 660, 666

I, Amendment may be made at any time or stage of the proceeding, and
the fact that when an amended complaint is submitted a demurrer to the original
complaint is pending is no reason why the filing of the amended complaint should
not be allowede

Sec. 8-119, Code of Viwinia, 1950
Bremner v. Shafer, Washe o, 43 P. 2d 27, 29

Buster ve Standard Accident Inse Coe, 139 Pa. Sup. 6, 10 Ae 24 877,
879
Moore ve Bryan, 52 Ga. 272, 183 S. BE. 117, 121

Goins ve Sargent, 196 Ne Ce 478, 16 Se E. 131, 132-133

Bennett ve Rewis, 211 Gae 507, 87 S. E. 24 52, 54

71 C. J. Se Pleading, Sece. 287
Respectfully submitted,
Robert Mo Alexandsr
1829 Columbia Pike
Lkrlington, Virginia 22204
Allison We Brown, Jre

Suite 501, 142l 16th Street, N. We
Washington, D. C. 20036
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Peter Ames Bveleth
217 Fifth Street, S. E.
Washington, D. C. 20003

ATTORNEYS FOR PIAINTIFFS

CERTIFICATE OF SERVICE

T hereby cerfify that a copy of the foregoing Statement of Points and
Authorities was served by mail, postage prepaid, this day of July 1966,
on John Charles Harris, Esg., 1500 Belle View Boulevard, Alexandria, Virginia




VIRGINIA

IN THE CIRCUIT COURT OF FATRFAX COUNTY

T. R FREEMAN, JR., ot ales
Plaintiffs,
Ve In Chancexy Noe 22752

LITTIE HUNTING PARK, INC., et al.,

20 €8 gy 89 39 ap 8s 06 o

Defendantse
ORDER TO PERMIT FILING OF AMENDED BILL OF (OMPLAINT

This cause came on for hearing on July 8, 1966, on plaintiffs!?
motion for an order permitting the filing of an amended bill of complaint, and
it appearing to the Court that said motion should be granted, it is

ORDERED, ADJUDGED AND DECREED thats

1., Ieave be granted the plaintiffs to file the amended bill of com-
plaint;

2. The defendants shall have twenty one (21) days from the date of

this order to make any response to said amended bille

Entereds

7 /PEE 7
<_.(_.~(.<f_;}__ 9/// / >

|

2L 27 //[ i

= /ff/'?’ff’ f
Judge ,
Circuit Cour of Falrj}af u.nty
Consents J/
"J.' A Sntared in Chuseosy
Ll & Order Boek o, // 5
b intl 7 3
orney for Plaintiiis PSS 3 nals 3z,

- ~ O\MM‘
@ for Defendants
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LAW OFFICES
HARRIS AnND ROARK
601 BELLE VIEW BLVD.

ALEXANDRIA, VA.

VIRGINIA

| IN THE CIRCUIT COURT OF FAIRFAX COUNTY

T. R. FREEMAN, JR. et al

)
)
Plaintiffs %

VER ) IN CHANCERY NO. 22752
LITTLE HUNTING PARK, INC. et al § FILED
Defendants ) ‘

) AG 9 1956
THOMAS P. CHAPMA
DEMURRER Clerk of the Gircuit Co,!:'tJR-

of Fairfax County, va,

Comes now the defendants and demur to the Amended Bill

| of Complaint upon the following grounds:

I. The Bill of Complaint fails to state sufficient facts
to constitute a cause of action against the defendants.

II. The plaintiffs, by their action prays the court to
overturn the decision of the Board of Directors of a private
club and grant him the privilege of membership in that club.

III. The plaintiff asks for a money judgment of the

defendant by reason of their exercising their lawful right in

| selecting members of their club.

IV, That the plaintiff's right of action is against his

I lessor under the terms of his lease for the defendants have had

| no contractual agreement with the plaintiff.

V. That the plaintiffs, Laura Freeman, Dale L. Freeman

- and Swayne L. Freeman are not proper parties to this actian.

Wherefore, your defendants pray that this demurrer be

| sustained without further leave to amend and that they be dis-

[ missed with their costs.

LITTLE HUNTING PARK, INC. et al




LAW OFFICES
HARRIS AND ROARK
601 BELLE VIEW BLVO.

ALEXANDRIA, VA,

| CERTIFICATE OF SERVICE

. I hereby certify that a copy of this demurrer was

mailed to Robert M. Alexander, Counsel for plaintiffs, at

‘ his office, this 316— day of August, 1966.

QEDD/ChaS' Harris

|
h Harris & Roark
| Caunsel for Defendant




VIRGINIA
IN.THE CIRCUIT COURT OF FAIRFAX COUNTY
T, R. FREEMAN, JR., et al.,
Plaintiffs,
In Chancery No. 22752

Ve

LITTLE HUNTING PARK, INC., et al.,

s 8% w2 BB e &% wu O e8

Defendants.
FILED

AUG 10 196
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANTS' DEMURRER G 10 1966

THOMAS P. CHAPMAN, IR,

Clerk of the Gircyi
f vit Court
of Fairfax County, Va,

STATEMENT OF THE CASE

This is an action for injunctive relief and monetary damages brought
by T. R. Freeman, Jr. and Laura Freeman, his wife, in their own capacities and
as representatives of their two sons, Dale and Dwayne, ages 6 and 5, respec-
tively. The defendants are Little Hunting Park, Inc., a Virginia corporation,
and eight persons who were directors of the corporation at times material
herein., The Bill of Complaint, as amended, embodies two causes of action, one
of which asserts the wrongful interference by the defendants with the perform-
ance of a deed of lease entered into February 1, 1965, and thereafter renewed,
between T. R. Freeman, Jr., as lessee, and Paul E. Sullivan, lessor, The
Complaint also alleges conduct constituting wrongful deprivation by the de-
fendants of the plaintiffs! full use and enjoyment of the leasehold estate
demised to T. R. Freeman, Jr. under the aforesaid deed of lease.

Dr. and Mrs. Freeman and their two sons, ages 5 and 6, have resided
since about February 1, 1965, in a house in the Bucknell Manor subdivision of
Fairfax County which Freeman rents from Sullivan., The deed of lease between
the parties describes the property demised as "the dwelling located at 970
Quander Road, Bucknell Manor, Alexandria 6, Virginia 22306, and Little Hunting
Park, Inc. pool share No. 290." The rent is stated as $1,5L48.00 annually pay-
able in monthly installments of $129.00.

Defendant Little Hunting Park, Inc. was incorporated in 1954 under
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Section 13-220 of Title 13, Code of Virginia, 1950 (19L9), for-the purpose,

as set forth in its certificate of incorporation and by-laws (Amended Bill of
Compl., Exhs., A and B, respectively), of constructing and operating a community
park and recreation facility, including a swimming pool for the benefit of
persons in the subdivisions known as Bucknell Manor, Beacon Manor, White Oaks,
Bucknell Heights and certain adjacent neighborhoods in Fairfax County, Virginia,
If a person is a resident of, or owner or former owner of a housing unit in

one of the designated geographical areas, and is an adult, he is eligible for
membership in the defendant corporation, according to its by-laws. The by-
laws also provide that menbership shares may be transferred or temporarily
assigned to such an eligible person,

The Bill of Complaint shows that in May 1965, the lessor, Sullivan,
pursuant to his contractual obligation to Freeman, performed all necessary acts
'prescribed by the certificate of incorporation and by-laws of Little Hunting
Park, Inc to effect the assignment of membership share No. 290 to T. R. Freeman
Jr. Additionally, Freeman, thereafter took all necessary steps required by the
certificate of incorporation and by-laws to qualify himself as an assignee of
share No. 290. Although Freeman possesses all the qualifications for member-
ship prescribed by the by-laws of the-defendant corporation and has therefore
been eligible at all times to receive the assignment of membership share No.
290, the defendant directors have refused to approve, and the corporation
continues to refuse to approve, the assignment of membership share No. 290 to
Freeman., Freeman and his wife and children are Negroes and it is undisputed
for the purpose of this proceedirng that the defendants' refusal to approve the
assignment of share No. 290 from Sullivan to Freeman is solely because of the
race or color of Freeman and the members of Qis family.

By way of relief, plaintiffs seek an order compelling the defendants
to approve the assignment of Little Hunting Inc. membership share No. 290 to
T. R, Freeman, Jr,, and further restraining the defendants from interfering
with and depriving plaintiffs of the full use and enjoyment of the leasehold
estate demised by Sullivan to T. R, Freeman, Jr. Plaintiffs also seek judgment
against the defendants in the amount of $15,000, actual and punitive damages,

as well as costs and counsel fees.,
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ARGUMENT

I. INTRODUCTION

It is clear from the foregoing, that the defendéntsg by refusing to
approve Sullivan's assignment to T. R. Freeman, dJr. of membership share No.

290, have interfered with the performance of the express terms of the deed of
lease entered into by the parties on February 1, 1965, and subsequently re-
newed, It is equally clear that the defendants, by their conduct, have de-
prived Freeman and his family of the use and enjoyment of the full leasehold
estate covered by the deed of lease, The lease specifically demised to Freeman,
not only the residence in Bucknell Manor, but in addition, "pool share No, 290."
This entire leaschold estate constituted the consideration for which Freeman
agreed to pay monthly rent of $129.

By the refusal of the dependants to approve the assignment to him of
membership share No. 290, Freeman and his family have been wrong fully deprived
of the use of the community swimming pool and other recreation facilities
maintained and operated by the defendants. The Freemans have thereby incurred
diminishment of the value, desirability and attractiveness of the leasehold
estate demised by Sullivan, and they have suffered physical and psychological
damage because of their inability to use these healthful recreation facilities,

The defendants base their demurrer on the assertion that Little Hunting
Park, Inc. is a "private club", thereby contending that they have at no time
acted wrongfully in refusing to approve Sullivan's assignment of menbership
share No. 290 to Freeman. This defense does not suffice, however, for reasons

which we show below.

II. THE RESTRICTION IMPOSED BY THE DEFENDANT
DIRECTORS ON THE ASSIGNMENT OF MEMBERSHIP
SHARE NO. 290 IS NOT AUTHORIZED BY, AND IS
CONTRARY TO, THE VIRGINIA CORPORATION LAW.
The charter or certificate of incorporation of the corporate defendant
(Amended Bill of Compl., Exh. A) contains no limitation on the transfer or
assignment of membership shares, and therefore, for the reasons shown below,
the refusal of the defendant directors to permit Sullivan to assign membership

share No., 290 to T. R. Freeman, Jr. violates the Virginia corporation law,

Little Hunting Park, Inc., as its name indicates, is an incorporated

-3=
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association, and is therefore subject in its actions to the provisions of the
Virginia corporation statutes, as well as the general principles of law govern-
ing corporations as developed by the courts of this Commonwealtﬁ%/ At the time
of defendant's incorporation in 1954 as a non-stock corporation, and continuing
until 1956 when the General Assembly revised the Statel's corporation laws, the
Code provided that the general provisions of the corporation law were equally
applicable to both stock and non-stock corporations? Therefore, in ascertain-
ing the riihts and relationship between the non-~stock corporation and its member
it was recognized that the principles governing shareholder rights in stock

corporations were equally applicable to non-stock corporations. Hence, as the

Court of Appeals held in Baird v. Tyler, 185 Va. 601, 39 S.E. 2d 62, 6L5, "/T/he

rights of menmbers of a non-stock corporation are the same as those of a stock-
holder in an ordinary corporation,' -
One of the rights most carefully protected by courts is the right of
a shareholder or member to freely transfer the evidence of his ownership in the
corporation. Since shares of stock in a corporation are personal‘property%/the
owner thereof, like the owner of other personal property, has an absolute and
inherent right, as an incident of his ownership, to sell and transfer his
shares at will., The judicial concern with the protection of this right is

manifested in several respects. Since restrictions imposed by the corperation

on the right to transfer its shares are in derogation of the principle of free

The corporafion statutes are part of the charter of every corporation
formed under the laws of this State. Specific provision to this effect
is contained in the present corporation law, and was also contained in
the law prior to 1956, the year the General Assembly enacted a general
revision of the Statel!'s corporation statutes., Sec. 12.1-290 Code of
Virginia, 1950 (1964 Replace. Vol.); Sec. 13-3 Code of Virginia, 1950 (19L9).

S

2/ MAs used in this title, the terms Icorporation' or 'company! small include
all corporations chartered . , . under the general incorporation laws of
this State, . . « and all trusts, associations, and joint-stock companies,
having any powers or privileges not possessed by individuals or unlimited
partnerships . . » . 3 the term 'charter! shall be construed to mean a
charter of incorporation by or under which any such corporation is formed

e « o « Sec. 13-l Code of Virginia, 1950 (1949).

3/ "The shares of stock in every corporation shaXl he personal property and
__shall be transferable on its books in suck ranner and under such regula-

—~ -/ tions as the by-laws may provide." Sec./13-105 Code of Virginia, 1950
ey (19L9). (“////,

131~ MM&WNW@WM&'
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alienability, they are regarded with disfavor, and "are to be strictly con-

strued." Monacan Hills, Inc, v. Page, 203 Va., 110, 122 S.E, 2d 65, 657. See

also Waimwright v. Bankers Loan & Investment Co., 112 Va. 630, 72 S.E. 129,

130, loreover, courts require a corporation which seeks to restrict the right
to alienate shares to set forth in specific terms, in its articles of incorpor-
ation, the nmature of the restriction which it wishes to impose. Thus, it is
well settled that a by-law alone cannot render the alienation of shares subject
to the unrestrained discretion of .the corporation, its directors, officers or

shareholders. 8 Fletcher CYCLOPEDIA OF CORPORATIONS Sec. 4205, citing, inter

Fletcher at Vol. 12, Secs. 5L5k, 5452; Carlson v. Ringgold County iutual Tele-

phone Co., 252 Towa 748, 108 N.W. 2d 1,78, L8L-185; Annot. 65 ALR 1159, 1165-

1168; 18 AM JUR Corporations Secs. 383, 385; Morris v. Hussong Dyeing Machine
Co., 81 N.J. Eq. 256, 86 Atl., 1026, 1028—1029§7

Had the directors of the defendant corporation desired to subject the
transfer or assignment of shares to their unrestricted discretion, the proper
course they should have undertaken would have been to seek proper authorization

from the members to amend the charter of the corporatioﬁ? Since the directors

L/~ The Morris case involved an interpretation of the New Jersey corporatilon
law which contained a provision, identical to the Section 13-105 of the
Virginia statdes, supra (Code of Virginia, 1950 (19L9)) declaring shares
of stock to be personéf property transferable in such manner as the by-
laws of the corporation provide. The court held that under the New Jersey
equivalent of Section 13-105 the directors of a corporabtion could only be
given the authority under a by-law to regulate or approve the formalities
of transfer of a share, bub not to restrict the absolute right of transfer,
and that any attempt to accomplish the latter throuch a by-law 1s neces-
sarily void., Prior to its revision in 1956, the Virginia corporation law
was patterned after the New Jersey statutes, and hence interpretations
by the courts of that State, were accorded highly persuasive eifect by

2

the Virginia Court of Appeals. See Thomas Branch & Co. v. Riverside &
Dan River Cotton Mills, 139 Va, 291, 123 S.B, 5L2, Shli; News-Register Co.
¥. Rockingham Publishing Co., 118 Va, 140, 86 S.E. 87h, B77; Gibson, The

Virginia Corporation Lew of 1956, L2 Va. L. rev. LL5, hhL7.

5/ Under the 1956 revision to the corporation statute, in order to amend
the corporation's charter, the board of directors mst adopt a resolution
finding that the proposed amendment is "in the best interests of the
corporation," and approval must be obtained from over two-thirds of the
votes of members present or represented by proxy at an annmual or special
membership meeting., Sec. 13.1-236, Code of Virginia, 1950 (196l Replace.
Vol.).

—5



have not sought nor received such authorization from the members, they are
powerless by by-law alone, to arrogate such autiority to themselves and impose
the instant restriction,

In 1956, in connection with the revision of the State's corporation
laws, the General Assembly enacted the Virginia Non-Stock Corporat%on Act,
making several changes in the law governing non-stock corporationsT/ The new
act, in effect, recognized the state of the law as it had previously been
developed tihrough court decisions, namely, that the relationship between the
non-stock corporation and its member must be governed by provisions set forth
in the corporation's charter. With respect to corporations created before
Janvary 1, 1957, such as defendant, the rishts of members granted under the
former statute were preserved —- at least until the corporation amended its
chartef;/ Purthermore, whether a corporation's charter was adopted either prior
to, or subsequent to, Janvary 1, 1957, the new law imposes the specific re-
quirement that if it has members, the cualifications for membership must be set

8/
forth in its articles of incorporation. As shown above, the certificate of
incorporation of defendant corporation omits all reference to membership quali-
fications or any restrictions on the transfer of shares which might be read as
membership qualifications. It is thus evident that the defendant corporation
does not meet the requirement contained in the newstatute, namely, that the
corporate articles set forth standards to govern the directors, in the exercise

of their discretion in passing upon applicants for membership. It is clear

under the current provisions of the Code that in the absence of any qualifica-

6/ " The new law is patterned after the Model Non-Profit Corporation &ct of
the American Bar Association. Gibson, supra, L2 Va. L. Rev. at 450.

7/ Sec. 13.1-211 of the present Code provides that "members of any corpora-

- tion existing on January 1, 1957, shall contimie to have the same voting
and other rights as before January 1, 1957, until changed by the articles
of incorporation.” Hence, it is not relevant here that with respect to
corporations organized subsequent to 1957, the seme section contains a
clause restricting the right of menbers to transfer menberships.

8/ UIf the corporation has one or more classes of members, the designation
of such class or classes and the qualifications and rights of members of
each class shall be set forth in the articles of incorporation." Sec.
13.1-211l. See also, Sec. 13.1-231(d)., This requirement is made applicable
to all non-stock corporations existing on Jenuary 1, 1957 by Sec. 13.1-~290.

b
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tions for membership appearing in the corporation's charter, the directors, at

the very least, do not possess unfettered discretion to impose restrictions on
9/

the transfer or assigmment of shares. In short, the directors may not, without
charter authorization erect artificial barriers to the alienation of shares,

ITI. THE RESTIRICTION ILPOSED BY DEFENDANT
DIRECTO{S ON THE ASSIGNMENT OF HEMBER~
SHIP SHARE NO. 290 IS NOT AUTHORIZED
BY, AND IS CONTRARY TO, THE CERTIFICATE
 INCORPORATION AND BY--LAWS OF LITILE
HUNTING PARK, INC.

The certificate of incorporation of Little Hunting Park, Inc., in
accordance with the requirements of the Virginia corporation law, sets forth

10/
the purposes for which it was established, These purposes include, inter alia

maintaining "a community park and playpground facilities" and menaging "real

and personal property for community recreation purposes!"(Amended Bill of Compl.,
Exh. A). The by-laws define this "comunity" of persons to include all those
"who reside in, or who own, or who have owned housing units" in four specified
subdivisions of Fairfax County, as well as such other areas as may be authorized
by the board of directors (Amended Bill of Compl., Exh, B). Thus, as shown in
its charter and by-laws, the purpose for which the defendant corporation was
organized was to develop recreational facilities, including a swimming pool,

for the benefit of members of a specifiled geographical "comnunity" in Fairfax
County. ‘ence, the swimming pool which defendant corporation maintains is,

by its own characterization, a community facility --— and it has been so rep-
resented to persons who have purchased membership shares.

Consistent with this declared corporate purpose, the defendant cor-

9/ It is significant that while the new statute permits the corporation to

- set Torth qualifications for membership, nowhere does it grant the cor-
poration the authority to condition membership on the absolute discretion
of the directors. To grant the directors such unfettered discretion
would directly defeat the intent of the statute, for the "gualifications
and rights of members! would be governed not by the charter, but by the
whim of the directors. "The statute does not provide for admission by
vote of the directors or members, but confines the power to the adoption
of « . . /articles of incorporation/prescribing qualifications and limi~
tations." Meyers v. Lux. 76 S.D. 182, 75 N.W. 2d 533, 536; and see Morris
v. Hussong Dyeing HMachine Co., supra, 86 Atl. at 1028-1029.

poration is required to set forth, in its articles of incorporation, the
purposes. for which it is formed. Sec. 13-221(3) Code of Virginia, 1950
(198l Replace. Vol. ).
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poration has not sought to limit its membership in any other manner than by a
residence qualification —— with one additional requirement of age, l.e.; a
11/
person must be an adult in order to be a member (Exh. B, Art. IITI, Sec. 37.
An individual's personal characteristics —- let alone his race or color -~ are
12/

nowhere mentioned as a determinant of membership eligibility. Indeed, member-
ship is not even personal, but is on a "family unitl basis., A Ufamily unith
is defined in the by-laws as including not omnly all persons of the same iin~-
mediate family, bubt others as well, who are dependent on the member and reside
in his household (Ibid.) Moreover, neither the corporate articles nor the by-
laws impose any restriction on the use of the corporationts facilities by guests
of menbers.

The by-laws of the defendant corporation expressly permit the transfer
or assignment cf membership shares to persons teligible® for membersiip —~ il.e.
individuals who satisfy the residence ard age qualifications previously re-

13/

ferred to. We will discuss in more detail in a later section of this iemorandum
the practical significance from the standpoint of the shareholder, that attaches
to his ability to freely transfer or assi;n his share., It should be emphasized
here, however, that the ability to transfer or assign a membership to an
"eligible" person constitutes an important right under the contract between

the mewber and the corporation. It has long been recognized that corporate

articles constitute a contract between a corporation and its members. Trustees

of Dartmouth College v. Woodward, 17 U.S. (L4 Wheat.) 517; lionacan Hills, Inc.

v. Page, supra, 122 S.E. 2d at 657, Hence, where, as here, a corporation states

in its charter that its purpose is to operate & coummmity recreation facility,

11/ The mechanics of obtaining a certificate of membership, as provided in
the by-laws, are that application must be made in writing and the pur—
chase price must be paid (Bxh. B, Art. III, Secs. 1, 2).

157 The muiber of members is limlted, according to the by-laws, to 600 (Exh.
B, Art. III, Sec. 1d). This restriction, of course, does not go to the
eligibility of a person for membership, but ratier is a limitation imposed
by the physical capacity of defendant's facilities. Defendants do not
conbend that the assignment of membership share No. 290 to the plaintiffs
was disapproved because of this limitation.

Z

/ There is bhe additional procedural reguirement imposed by the by-laws that
transfers and assignments must be by written instrument in the form pre-
scribed by the board of directors (Exh. B, Art. IIIL, Sec. 5c).

8-
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and its by—laws declare that eligibility for membership is determined on the
basis of age and residence, and nothing more, such declarations constitute an
offer "to any bona fide resident to whom the services of the association will
be beneficilal ZE£7 the right to becoue a member of said association upon making
application therefor in writing as prescribed by the by-laws." Porterfield v,

Black Bill & Doney Parks Water Users! Ass'n., 69 Ariz. 110, 210 P. 2d 335, 339.

Construing the instant by-laws in light of the foregoing it is evident
that ”Z§7he authority vested in the board of directors is merely to determine
whether the applicant ZET transfere§7 possesses the qualifications prescribed
in the constitution and by-laws of the association., If he does it is mandatory
upon the board to admit him to membership." Id. at 3306-339; and see Meyers V.

Lux, supra, 75 W.W, 2d at 536-537; Morris v. Hussong Dyeing Machine Co., supra,

86 Atl, at 1028-1029., To permit the board of directors arbitrarily to create
a new determinant of membership eligibility —- race or color -- in additlon to
those set forth in the by-laws, does violence to the most elemenﬁany principle
of conbract law which prohibits one party to a combract from unilaterally im-
posing conditions of performance on the other party beyond those agreed to at
the time the contract was entered into. Sullivan's right to assign membership
share No. 290 to a person of his choice is circumscribed only by the criteria
expressly set forth in the contract between himself and the corporation. The
attempted imposition by the directors of an additional eligibility determinant
plainly contravenes the terms of the contract and is therefore impermissible.
Even where corporate by-laws have been construed as granting a broader
range of discretion to directors in determining membership eligibility than is
apparent here, it has been uniformly held that such discretion may not be
arbitrarily exercised. The directors must act bona fide, in the legitimate
interests of the corporation, and not contrary to public policy. 18 AM JUR

Corporations Sec. 385; Ammot. 2 AL 2d 7h5, 766; Annot. 65 ALR 1159, 1165-1168;

Cf. Monacan Hills, Inc. v. Page, supra, 122 S,E, 2d at 657. As plaintiffs will

show in greater detail below, the racial restriction which defendant directors
seek to impose on the transfer of shares in tnis corporation does not satisfy
any of these criteria, and cannot be sanctioned by this Court consistently with

the limitations of the Fourteenth Amendment to the Constitution. Noreover, to



construe the instant by-lews as defendants would interpret them, as granting
the directors authority to impose a raclal or any other arbitrary limitation
on the transfer of shares would patently be an unreasonable construction, Such
a construction could not reasonably have been within the contemplation of many
persons who have purchased shares in the corporation over the 12 years that it
has been in existence, Discrimination against one's fellow man on the basis
of race is repugnant to many persons on moral and religious grounds, and it
would be contrary to reason to give an interpretation to the by-laws implying
that individuals with such convictions who are members of the corporation con-
sented to the use of race as the factor determining to whom they could transfer
their shares. The folly of such a contention is evident when it is recognized
that if the directors are permitted to prevent the consumation of a transfer
to an otherwise eligible person because of his race, then they may equally pre-
vent the transfer according to any of their personal prejudices or predelictions.
A prospective member, under such circumstances, must purchase a share at his
peril, for his right to later transfer it is jeopardized by the future whims
of the directors. Similarly, a present member!s property rights in his share,
which he has purchased for a substantial sum of money, could thus be effec-
tively destroyed.

On the basis of the foregoing, it is apparent that the ground upon
which defendants interpose their demurrer -~ that defendant corporation is a
private club! —- is clearly inapposite to this case. By so characterizing the
corporation, defendants would suggest that Little Hunting Park, Inc. is an
intimate social group, similar to a fratermmal order or similar organization
devoted to fellowship and camaraderie, one in which friendships, tradition, and
common social, educational or occupational backgrounds are of paramount import—
ance. But Little Hunting Park, Inc. is not that kind of organization. For one
thing, when it became incorporated it gave up some of the features of & com-
pletely private organization, in that it became subject to the requirements of
the State corporation law, Secondly, Little Hunting Park, Inc. is unlike a
fraternal organization or the more comventional type of private club, in that
membership in such organizations is generally personal and there is no provision
for the transfer or assignment of the evidence of membership, such as is the

~10~-
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case here, Nor would it normally be stated in the charter that such an organi-~
zation has as its purpose the providing of "community" recreation facilities,
or that membership is open to all persons living in a speciiied geographical
rea., Indeed, it is the antithesis of social clubs to base membership quali-

fications on geography alone. Cf. Rockefeller Center Luncheon Club, Inc. v.

Johnson, 131 F. Supp. 703, 705 (D.C. N.Y.)., Finally, any cleim that the defend-
ant corporation is a private club of the type characterized by intimate social
relationships is belied by the fact that the defendant admits to membership 600
persons and that each membership subsumes all the members of a person's family,
as well as dependents residing in his house.
IV. THE LILITATTON WHICH THE DEFENDANTS

SEEK TO IMPOSE ON THE ASSIGNMENT OF

SHAAES IN THE CORPORATION WOULD HAVE

THE EFFECT OF CABEATING A RACTAL RE~

STRICTION ON THE USE OF REAL ESTATE

IN THE BUCKNELL HMANOR AREA, AND IF

GIVEN VALIDITY BY THE COURT, WOULD

VIOLATE THE PLAINTIFFS' RIGHTS UNDER

THE FOURTEENTH AMEND:ENT TO EQUAL PRO-

TECTION OF THE LAWS.

The community or neighborhood swimming pool at issue here is typical
of those that have been built in many of the suburbs of metropolitan Washington
in recent years, Real estate development in these suburbs has proceeded at an
extraordinary rate in the post-iorld War II period, and local governments in
these jurisdictions have had &ll they can do to keep pace with the rapidly ex-
panding population by attempting to provide adequate schools, roads, sewers,
sanitation, libraries, and the like. Few, if any, public funds have been al-~
located to provide public recreation facilities. Local governmental units,
striving to meet other pressing fiscal demands, have generally been unable to
take responsibility for developing municipally owned swimming facilities, realiz—
ing that the need would be met to a major extent by the development of community
swimming pools of the type involved here.

Residents and potential residents of these suburban communities, in
turn, have come to rely on the existence of neighborhood swimning pools to meet
their recreation needs. One of the considerations that tends to enter the think-
ing of every potential purchaser or potential tenant in a suburban residential

neighborhood is whether there is a swimming pool in the commnity. Hence, the

.
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existence or non-existence of a community swimming pool has a direct impact

on the valuve of residentiel real estate. .lesidential areas lackin: a neighbor-
hood swimming pool have becoue the exception rather than the rule in the suburbs.
The importance attaching to a community swimming pool in marketing residential
real estate 1s attested to by the numerous advertisements appearing in the
Washington metropolitan newspapers every Wiﬁk in which prominent wmention is

made of the existence of neighborhood pooigf/

The facts of the instant case also illustrate the real and tangible
value that accrues to residential property by reason of the existence of a
neighborhood swimming pool. Here, the parties thought enough of the lessorts
swimming pool interest to specifically provide in the lease for it to pass as
part of the leasehold. Certainly, it would be unrealistic to expect a short-
term lessee such as Freeman to invest the money required to purchase a pool

15/
share which would only be used for the term of the lease. Therefore, the avail-
as
ability of a share on an assigrment from the landlord, suc%ﬂwas the case with
Sullivan's, is well suited to a tenant!s needs. On the other hand, if such a
share is not avallable for assignment to a potential lessee he might well choose
to rent a home elsewhere,

It is apparent, therefore, that when the owner of a home purchases a
share in a neighborhood swimning pool, he is making an investment that adds to
the value of his property, and the membership share becowes for &1l effects an
adjunct or appurtenance to his real estate. The share has a measurable effect
on the value and desirability of the real estate not only, as indicated, if the
property is later rented out, but alsc 1f it is sold. Clearly, a seller who is

able to transfer a swimming pool share to the purchaser of his housc is thereby

11/ A recent study, authorized by Congress, by the Outdoor Hecreation .lesources

~ Review Commission indicates that "hy the year 2000 swimning will be the
most popular single outdoor recreation activity...! The report points out
that "as the population grows and interest in water-based recreation in-
creases, the already heavy recreation pressures on water resources will
reach critical proportions. The problems stemming from this pressure are
among the most difficult in the entire oubtdoor recreation field." OQutdoor
Recreation for America, p 173 (0...2.2.C. 1962).

5/ 1t may not be possible at a given time to purchase a membership share, be-
cause of a limitation on the mumber of shares available, The by-laws of
defendant Little Hunting Park, Inc. limit the nusber of menbership shares

0-600., (Bill of Compl., Exh. B, Art. III, Sec. 1d.)

~12-
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able to provide assurance to that purchaser that this valuable risht to use the
neighborhood recreation facility will be available to him, The seller, on the
other hand, who does not own a swimming pool membership can provide no such
assurance to a purchaser, and the marketability of his real estabe may thus be
impaired.

To give validity to the racial restriction which the defendants have
here attempted to impose on the assigmment of Little Hunting Park, Inc. pool
share No, 290 would be to grant to defendants the power to limit on the basis
of race the use and occupancy of real estate in the Bucknell kanor subdivision.
If a white home owner such as Paul Sullivan cannot assign his pool share to a
Negro, he is effectively foreclosed for &all practical purposes from renting his
house in the Bucknell Hanor subdivision to any person of the Negro race. The
white tenant can receive an assigmment of the membership, but a Negro cannot.
Similarly, when Sullivan decides to sell the house, he will be able to transfer
the pool share to a white person, but not a Negro. Hence, there is substantial
1likelihood of being able to sell the house to a white person, while the market
so far as Negro purchasers are concerned is practically eliminated., The racial
restrictlon which the defendants thus have imposed results in a limitation not
only on Sullivanls right'to rent or sell his house to whomever he wishes, but
also on the recognized constitutional right of a Negro to rent or purchase
property in the subdivision, assuming he locates a willing landlord or vendor.

The instant case is coverned by Shelley v. Kraemer, 33L U. S. 1, in

which the Supreme Court invallidated racial restrictive covenants on real estate.
In the case at bar Sullivan and Freeman are willing parties to a mutually ac-—
eptable rental agreement, the performence of which has been interfered with
prevented by the defendants., Similarly, Shelley involved the attempt by a
warty to prevent performance of a conbract for sale of a home which one
'd, the vendor, had voluntarily entered into with Shelley, a Negro vendee.
e Court observed, the issue there arose from an atbempt "to deny
Z§helle27, on the grounds of race or color, the enjoyment of
‘n premises which petitioners are willing and financially able
1 the grantors are willing to sell." 334 U.S. at 19. In
e Court relied heavily on the earlier case of Buchanan v,

~13-
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Warley, 245 U.S. 60, which had held unconstitutional the provisions of a city
ordinance which denied to Negroes the rizht to occupy houses in blocks in which
the greater nuwber of houses were occupied by white persons and imposed similar
restrictions on white persons with respect to blocks in which the greater number
of houses were occupied by Negroes. The Buchanan case was instituted by the
white vendor of property to compel specific performance by the Negro purchaser,
who interposed the city ordinance in defense., The Court held that the ordinance
violated due process of law in that it interfered with "the civil right of a
white man to dispose of his property if he saw fit to do so to a person of color
and of a colored person to make such disposition to a white person." 245 U.S.
at 81.

The Supreme Court, in Buchanan v. Warley, in addition to holding that

the ordinance in question violated the Fourteenth Amendment's proscription against
state invasion of "life, liberty and property," also placed reliance on the Civil
Rights Acts of 1866 and 1870 enacted pursuant to comgressional authority granted
by Section 5 of the Fourteenth Amendment.

L2 U.S. C. Sec. 1982, deriving from 1L Stat. 27 Sec, 1 (1866) provides:
A1l citizens of the United States shall have the same right, in every State and
Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease,
sell, hold and comvey real and personal property.!

L2 U.S.C. Sec. 1981, which derives from 16 Stat. 1Ll Sec. 16 (1870),
provides: PAll persons within the jurisdiction of the United States shall have
the same right . . . to make and enforce contracts . . . as is enjoyed by white

citizens « . . M
15/

It cannot be doubted that Buchanan and its progeny represent a strict
limitation on the power of the State to dictate where people may live., Further-
more, in Shelley v. Kraemer the Supreme Court held that under soime circumstances
even a private agreement, if validated, has the force of law, and may violate
the Fourteenth Amendment, The Court's decision in the latter case implicitly

recognizes that a system of private racial restrictive covenants, if given

(cAq
i§] See g.g:; City of iichmond v. Deans, 281 U,S. TOhL, affirming 37 F. 2d 712; )
Irvine v. Cily of Clifton Forge, L2l Va. 781, 97 S.E. 310. A

-1l
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validity, is in reality the equivalent of, and has the effect of a Llocal zoning
law binding those in the area subject to the restriction without thelr consent,

That Shelley v. Kraecumer is controlling in the instant case is confirmed

by the dissenting opinion of Justice Black in Bell v, Haryland, 378 U.S. 226,

That was a sit-in case, in which Justice Black indicated his disagreement with
the contention that it is unconstitutional state action for a State to enforce
its trespass laws against a person who 1s asked to leave a business establish-
ment where his patronaze is not wanted. Justice Black carefully distinguished
the Statel!s protection of the umwilling property owner who has a right not to

sell to, or admit, a particular person, from the situation in Shelley v, Kraemer

where the Court held it was unconstitutional for the State to intervene through
its Judiciary and give legitimacy to efforts by a third party seeking to prevent
perforimance of a contract willingly enbtered into between two persons. Referring
to the restrictive covenant cases Justice Black stated (378 U.S. at 330-331):

Thus, the line of cases from Buchanan through
Shelley establishes these prop051t10ns' (l) When
an owner of property is willing to sell and a
would=be purchaser is willing to buy, then the
Civil Rights Act of 1866, which gives all persons
the same right to "inherit, purchase, lease, sell,
hold, and convey" property, prohibits a State,
whether through its legislature, executive, or
judiciary, from preventing the sale on the grounds
of race or color of one of the parvies. Shelley v,
Kraemer, supra 33L U.S., at 19. (2) Once a person
has become a property owner, then he acquires all
the rights that go with ownership: "the free use,
enjoyment, end disposal of a person's acquisitions
without conbrol or diminution save by the law of
the land." Buchanan v. Warley, supra, 2L5 U.S., at
7L, This means that the property owner may, in
the absence of a valid statute forbidding it, sell
his property to whom he pleases and admit to that
property whon he will; so long as both parties

are W111J.nb parules, ohen the pr1n01ples stated

e et S

As shown by the Complaint before this Court, plaintifis seek redress
for the wrongfvl interference with their rights by the defendants. Defendants,
as we have seen, prevented performance of the terms of the Sullivan-Ireeman
lease, and further, deprived plaintiffs of the full use and enjoyment of the
demised leasehold estate. The raclal limitgtion which defendants have imposed
on the assignment of menmbership shares in the defendant corporation, and by that
means on the use of real estate in the Bucknell iianor subdivision, may not be

~15-
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given validity by this Cowrt, and may not serve as a defense to the plaintiffs!
causes of action. Tor if the Court sancitions or gives vitality to the racial
restriction relied on by defendants, it would constitute state action depriving
plaintiffs of equal protection of the laws as pguaranteed them by the Fourteenth
Amendment,

In Shelley v. Kraemer the Supreme Court held that state court action

granting equitable relief in the enforcement of a racial restrictive covenant
constitutes state action within the meaning of the Fourteenth Amendment, Bar-

rows v. Jackson, 3L6 U.S. 249, decided four years later, involved a suit for

damages against a white seller of residential real estate for breach of a coven-

ant against conveyance to a non-Caucasian. The Court acknowledged the difference

not act directly to carry out the covenant, as was the case in Shelley. The
question nevertheless posed in Barrows as the Court noted, was whether a state
court could sanction a racial covenant by awarding damages for its breach without
violating the Fourteenth Amendment. Answering the question in the negative the
Supreme Court stated (3L6 U.S. at 25L):

To compel respondent to respond in damages
would be for the State to punish her for her
failure to perform her covenant to continue

to discriminate against non~Caucasians in the
use of her property. The result of that sanc-
tion by the State would be to encourage the

use of restrictive covenants, To that extent,
the State would act to put its sanction behind
the covenants . . . The action of a state court
at law to sanction the validity of the restric-
tive covenant here involved would constitute
state action as surely as it was state action to
enforce such covenants in equity, as in Shelley,
supra.

. « o« IT & state court awards damages for
breach of a restrictive covenant, a prospective
seller of restricted land will either refuse to
sell to non-Caucasians or else will require noin-
Caucasians to pay a higher price to meet the
damages which the seller may incur. Solely be-
cause of their race, non-Caucasians will be unable
to purchase, own, and enjoy property on the same
terms as Caucasians. Denial of this right by
state action deprives such non~Caucasians, uni-
dentified but identifiable, of equal protection
of the laws in violation of the Fourteenth Amend-
ment.

On the basis of Shelley, as supplemented by Barrows, it is now recog-

16—
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nized that it is impermissible state action for a state court in any wey to
"sanction! or give Yvitality" to a racial restriction on the use or transfer
of property. 3L6 U.S. at 258. The controlling principle was well stated by

the Supreme Court of Colorado in Capitol Federal Savimgs & Loan Ass'n v, Smith,

136 Colo. 265, 316 P. 2d 252, a suit to quiet title brought by a Negro plaintiff
to have declared invalid a racial covenant coupled with a forfeiture or reverter
clause. Rejecting the defendant's argument that the Shelley doctrine was not
controlling for the reason that the forfeiture provided for was "automatic! and
did no more than create an “executory" or future® interest in the property, the
court stated (316 P. 2d at 255):°

No matter by what ariose terms the
covenant under consideration may be classi-
fied by astute counsel, it is still a racial
restriction in violation of the Fourteenth
Amendment to the Federal Constvitution . . .
While the hands may seem to be the hands of
Esau to a blind Isaac, the voice ls definitely
Jacob's. TWe cannot give our judicial approval
or blessing to a conbtract such as is here
involved.

« « o Because the United States Supreme
Court has extracted any teeth which such a
covenant was supposed to have, no rights,
duties or obligations can be based thereon.

Accord: Robinson v. llansfield, 2 .lace Rel, L. iep. LL5 (Superior Ct., Pima

[

County, Ariz.); and see Harris v. Sunset Tsland Property Owners, Inc.,

Fla. __ , 116 So. 2d 622, 62l,

Under the foregoing authorities, since state action in violation of
the Fourteenth Amendment occurs when judlciel sanction or validity is given to
a racial restriction on property, it is immaterial whether the plaintiff to a
lawsuit relies on a racial clause in asserting a right allegedly due him, or
whether, as in the instant case, the rocial restriction is revealed in a defen-~

sive posture. This point was well madé in Clifton v. Puente, 218 S.W. 2d 272

(Tex. Civ. App.) where the plaintiff, who had selzed possession of certain land,
sued to obtain title under a clause in the deed providing for forfeiture in the
event of sale to a person of liexican descent. When Puente, the Mexican defendant,
filed a cross-action for adjudication of title in his favor, Clifton inwvoked the
restrictive covenant as a defense, asserting bthat Shelley merely proscribed a
Jjudgment affirmatively enforcing a racial restriction. The Court flatly rejected

17~
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Clifton's contention, stating (218 S.W. 2d at 27h);

It is as mucn an enforceinent ol the

covenant to deny to & person a legal

right to which he would be entitled

xcept for the covenant as it would be

to expressly comand by judiciel order

that the terms of the covenant be recog-
nized and carried out., No valid distinc-
tion can be predicated upon the position

of a party (alleged to be an ineligible
grantee) as a plaintiff or as a defendant.
Under the decision of the Supreme Court above
referred to /Shelley v. Kraemer/, judiciel
recognition or enforcement of The racial
covenant involved here by a state court is
precluded by the V"equel protection of the
Llaws!" clause of the Fourteenth Amendment.

. , . . Y4 4
The same conclusion was expressed by the court in Spencer v. Flint ¥

Memorial Park Ass'n., 9 Race Rel. L. Rep., 1393 Lircuit Ct., Genessee County,

liich.). There a Negro who owned a cemetary lot (right of sepulture) in the
defendant cemetary sued to enforce his right to &nrter a Negro in that lot. The
defendant relied on the fact that when the burial right was purchased, it was
on condition that non-Caucasians could not be buried in the cemetary. The
cemetary argued, therefore, that this condition was a valid defense to the ac-—
tion, The court, rejecting the armument, stated (9 .tace Rel. L. Kep. at 1396)
that it could

« « . conceive ol no significant dif-

ference between the restrictive covenant

being used as a basis for an action for

either damages or an injunction by the

proponent of such covenant and its asser-

tion as a defense. If such covenant 1s

recognized by a state court either as an

offensive or 2 defensive legal weapon, it

is supported in either case by all the

coercive power of government and is equally

an enforcement of the covenant such as would

be barred by Shelley v, Kraemer.
and the cited court decisions, the racial limitation on the use of property
which the defendants, by their conduct, have imposed in the Bucknell lanor area
is no more cognizable by this Court because it serves as the basis for the de-
fense, than would be the case if the defendants had initiated court action in

the first instance to prevent Sullivan from renting his house and appurtenant

swimning pool interest to a Negro.
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V. LITTLE HUNTING PAiK, INC. OCCUPIES

A QUASI-PUBLIC ROLE Iy THE CO:LIUNITY,

AND THEE REFUSAL O ITS DIRECTORS TO

APPROVE THE ASSIGNIENT OF LEMBESHIP

SHARE NO., 290 TO T. R. FREEMAN, JR.

IS CONTAARY TO LAW AND PUBLIC POLICY

The basis of the defendants' demurrer, that Little Hunting Park, Inc.

is a private club, does not signify the end of judicial inquiry., Tor what might
seem like a private organization for some purposes, may in fact exhibit quasi-
public characteristics warranting the exercise of judicial power to compel the
admission to membership of one who has been wrongfully excluded. Thus, where
individuals join as members of an organized group and exercise power in concert
in such a way as to make it a matber of economic or political necessity that
persons outside the group participate as members, a court will exercise juris-
diction to restrain the operation of an admission policy that is arbitrary or
contrary to public policy.

A prime example of such an exercise of judicial authority has occurred

in the case of lator unions. In the landmark case of James v. Marinship Corpor-

ation, 25 Cal, 2d 721, 155 P. 2d 329, the Supreme Cowrt of California enjoined
the enforcement of a union security conbtract under which the union required
Negroes to become members of an "awdlliary" local bubt denied them full member-
ship in the "white" local which negotiated the contracts, handled grievances
and dispatched employees to their jobs. The court held that the union had
wrongfully excluded the Negroes from membership, and that judicial intervention
was warranted., In so concluding, the court stated that where a wnion has
achieved such a degree of economic power that membership in it is for all prac-
tical purposes essential to working in one's chosen occupation

...Such a union occupies a quasi-public

position similar to that of a public

service business and it has certain

corresponding obligzations. It may no

longer claim the same freedom from legal

restraint enjoyed by golf clubs, or

fraternal associations. Its asserted

right to choose its own members does not

nerely relate to social relations; it

affects the fundamental right to work

for a living., /IS5 P. 2d at 335/

In Williams v. International Brotherhood of Boilermakers, etc., 27 Cal.

24 586, 165 P. 2d 903, the principle of the James case was applied to another
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situation involving a denial of employment because of arbitrary exclusion from
menbership in a union. In declaring a racially discriminatory union membership
policy to be invalid, the court stated, "The public interest is directly involved
because the unions are seeking to control by arbitrary selection the fundamental

right to work." 165 P, 2d at 906. Accord: Thormen v. International Alliance

of Theatrical Stage Employees, etc. L9 Cal. 2d 629, 320 P. 2d L9k; Directors

Guild of America v. Superior Court, 48 Cal. Rptr. 710, 409 P. 2d 93L; and see

Betts v. Easley, 161 Kan. L59, 169 P. 2d 831, 839, 842-8L3; Cameron v. Inter-

national Alliance of Theatrical Stage Employees, etc., 118 N.J. Eq. 11, 176 Atl.

692; Carroll v. Local 269 International Brotherhood, 133 N.J. Eg. 1Lk, 31 A. 24

2233 Seligman v. Toledo Moving Picture Operators Union, 88 Ohio App. 137, 98 N.E.

2d 54, 593 Wilson v. Hacker, 200 Hisc. 12L, 101 N.Y.S. 2d Lél.

Judicial concern has been shown in other cases for individuals whose
rights have been circumscribed as the result of concerted action by persons act—
ing through an organized group., Thus, courts have rejected the contention,
usually made, that private organizations are immune from judicial supervision,
when it is shown that an organization's activities have guasi-public implica-
tions. When such an organization, by means of arbltrary menbership restrictions,
is able to limit a person's exercise of basic rights and freedoms, judicially
compelled admission to the organization is warranted. Professional associations

are one such type of organization. In the leading case of Falcone v. Middlesex

County Medical Society, 3L N.J, 582, 170 A. 2d 791, the plaintiff, 8 surgeon and

obstetrician, sought an injunction compelling his admission to full membership
in the defendant association. His application for membership had been rejected
on the ground that he allegedly did not possess the necessary educational quali-
fications required by the Society. The evidence showed that the plaintiff was
licensed and fully qualified to practice his profession, that because he was not
a member of the society he was refused hospital privileges in the area where he
practiced, and that as a result he could not properly serve his patients. The
court, after finding that the society's basis for refusing membership to Dr.
Falcone was arbitrary and unreasonable, ordered him admitted. In explaining the
result reached, the court stated (170 A. 2d at 799):

It must be borne in mind that the

20
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County Medical Society is not a private
voluntary membership association with
which the public has 1little or no con-
cern, It is &n associa tion with which
the public is highly concerned and
which engages in activities vitally af-
fecting the health and welfare of the
people. . . Through its interrelation-
ships, the County Medical Soclety possesses,
in fact, a virtual monopoly over the use
of local hospital facilities, As a result
it has power, by excluding Dr, Falcone
from membership, to preclude him from
successfully continuing in his practice
of obstetrics and surgery and to restrict
patients who wish to engage him as obste-
trician or surgeon in their freedom of
choice of physicians., Public policy
strongly dictates that this power should
not be unbridled but should be viewed
judicially as a fiduciary power to be
exercised in reasonable and lawful manner
for the advancement of the interests of
the medical profession and the public
generally . . .

Accord: Blende v. Maricopa County Medical Society, 96 Ariz. 2L0, 393 P. 24 9263

Greisman v. Newcomb Hospital LO ..J. 389; 192 A. 2d 81l7: and see Kurk v. Medical

Society of the County of Queens, Inc., L6 Misc, 2d 790, 260 N.I.S. 2d 520, re-

versed on other grounds, 2L App. Div. 24 897, 26l :1.Y.S. 2d 859; Meyers v. Lux,

76 $.D. 182, 75 N.W. 2d 533, 5363 Porterfield v. Black Bill & Doney Parks Water

Users! Ass'n, 69 Ariz. 110, 210 P. 2d 335, 339; iice v. Flushing Hospital and

Dispensary, 266 App. Div. 689, LO W.Y.S. 2d 586.

As indicated by the foregoing authorities, in cases of arbitrary or
discriminatory exclusion from membership, judicial authority will be exercised
to control the power of quasi-public organizations -~ that is Torganiza tions,
tmerbership in which is an econonic necessity! or 'those which are repositories

of civic, civil or political rights.®! Falcone v, Middlesex County Medical

Society, supra, 170 A. 2d at 796, quoting Trautwein v. Harbourt, hO/H.J. Super,
T
oL7, 123 4. 24 30, 39, and citing Smith v. Allwright, 321 U.5. 6L9. There can

be little doubt that power of the type involved in the foregoing cases is simi-~

larly wielded by the defendant corporation. e have shown how the mewbership

17/ In Smith v. Allwright the Supreme Court held that when a political party,
even though a private voluntary organization, conducts primary elections
which are part of the state machinery for choosing public officials, citi-

zens may not be excluded from voting on account of race or color.
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policies of Little Hunting Park, Inc., can directly conbrol the racial composi-

tion of the neighborhood from which it draws its members. By disapproving the

assignment or transfer of mernbership shares to Negroes, tiais private organiza-

tion is able effectively bo foreclose Negro occupancy of homes in the area; the
effect of such a policy is identical bo a zoning ordinance based on race or

color. See Shelley v. Kraemer, supra. The effect of the raclal policy of the

defendant corporation is remarkably like that which was at issue in Terry v.
Adams, 345 U. S. L6l. There a seli--governing voluntary political club which
nominated candidates for public office, and wielded power by which it was able
effectively to control the outcome of the Democratic Party primary election was
held by the Supreme Court to be subject to constitutional restraints against

race discrimination. And see larsh v. Alabama, 326 U.S. 501, involving a pri-

vate company town which, because of its public characteristics was held to be
subject, the same as any municipality, to constitutional inhibitions with re-
spect to citizen rights.,

Judicial authority thus indicates that where, as here, private persons
join in concert and exercise powers that are peculiarly akin to sovereign or
public powers, tleir actlons are indistinguishable from thoseof the State to the

extent of the exercise of such power. Lewis, The lieaning of State Action, 60

Colum. L. Rev., 1083, 1097, 1115-1116. Or as the same writer has suggested,

", . . /When the state through statute or common law doctrines, makes avall-
able machinery throuh which action of a governmental character may be under-—
taken by private persons, the state has & dubly under the [Fourteent_iy amendiment
to couple the grant of power with restrictions against discrimination." Id. at
1116. This reasoning is implicit in the recent decision of the Court of Appeals

for the Fourth Circuit in Hawkins v. North Carolina Dembal Society, 355 F. 2d

718, There the court held that because state statutes gave the defendant society
power to nominate and elect certain state officers, the State was involved in
the activities of the society to such a degree that the society!s exclusion of
Negro dentists from its menbership was impermissible state action under the Four-
teenth Amendment. In the course of tae controversy giving rise to the Hawkins
litigation the offendin: state statutes were repealed, thus ostensibly severing
the society!s public ties and returning it to the category of a private organiza-
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tion. Chief Judge Haynesworth writing for tie court, however, in a searching
opinion in which he drew on the article by Professor Lewis cited supra, 60 Colum.
L. fev. 1083, rejected the argunent that repeal of the statutes rendered the
society's activities completely private and free from the proscriptions of the
Fourteenth Amerdment. Emphasizing that it is an organization's "exercise of
its practical power to control or influence! public action that determines
whether its conduct is "within the constitutional requirements® (355 F. 2d at
722), Judge Haynesworth expressed the court's view that in the circunstances of
that case the society continued to exercise a public function which brought' its
activities within the purview of the Fourteenth Amendment. Also see Evans v.
Newton, 382 U.5. 296, 301-302, where the Supreme Court held that a private park
mzy acquire public characteristics, thereby rendering control of its use on the
basis of racial policies unconstitutional, regardless of who '"has title under
state law," Ibid. The Court, notiny that a park is like a fire departuent or
a police department that traditionally serves the public, stated (}Ej.g.):

\Eass' recrea‘uion tnroubh the use of parks

uhau aid pr:l.vate partles to Derform that
public function on a segregated basis
implicate the State in conduct proscribed
by the Fourteenth Amendment. Like the
streets of the public town in Marsh v.
Alabama, supra, the elective process of
Terry v. Adams, supra, and the transit
system of Public Utilities Comm'n v, Pol~
lack, supra, L3h3 U.5. 151/, the predon-
1nant character and purpose of the park
are municipal.

CONCLUSION
For the reasons stated, it is respectfully submitted that the defend-

ants! demurrer should be overruled. %h‘ @/: ﬁ
. -
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VIRGINIA
IN THE CIRCUIT COURT OF FATRFAX COUNTY

T. R. FREEMAN, JR., et al.,

Plaintiffs,, :
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defendants.
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
T. R. FREEMAN, JR., et al.,
Plaintiffs

Ve ‘ " In Chancery No. 22752
LITTLE HUNTING PARK, INC., et al.,

Defendants.

URDER

This cause came on for hearing on September 9, 1966, on
defendants' demurrer to the amended bill of complaint, and upon
consideration of argument by counsel, and the Court being of
the opinion that the demurrer should be overruled, it is by
the Court:

ORDERED, ADJUDGED and DECREED that the demurrer be, and it
hereby is, overruled.

It is further ORDERED, ADJUDGED and DECREED that defendants
shall have twenty-one (21) days to file a responsive pleading

herein, if they so desire.

ENTERED : ﬁ-«r‘(»wi& Z,S':Q) [76C
YV %

JUDGE ‘

We ask for this: A
Entorad in Chiasl u‘le,

Ordex ool To. //8 € e
<:2%H£z4lfi%77 (fzz27(é4AﬂA2LLJ/f ﬂﬁgbélé?g'ﬂﬂé %?Q
(tfm ey, | Lc) ‘ /fw AN .

./*. =
150 /4 ,W/._//

Attarweys For Plaintiffs

AT \

Attorney for Defendants
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LAW OFFICES
HARRIS aND ROARK
601 BELLE VlEW‘BLVD.

ALEXANDRIA, VA,

FICED

SEP 30 1966

- THOMAS B. CHAPIAN, IR.
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 2§fﬁzm@@mﬁﬁw

o oitfoax Qaantyy, Wa-

VIRGINIA:

T. R. FREEMAN, JR., et al
Plaintiffs

V. : In Chancery No. 22752
LITTLE HUNTING PARK, INC., et al :

Defendants

ANSWER AND GROUNDS OF DEFENSE

1. That they admit the allegations contained in

paragraph L.

2. That they deny the allegations contained in paragraph
2. Little Hunting Park, Inc. is a Virginia corporation
organized as a private membership club and not as a community
facility.

3. That they admit the allegations contained in paragraph

4. That they admit the plaintiffs reside on Quander Road
in Bucknell Manor but are without sufficient information to
admit or deny any details of the terms of any lease. |

5. That they are without sufficient knowledge to admit
or deny the allegations contained in paragraph 5.

6. They deny the allegations contained in paragraph 6
since the requirements for membership are not fully stated.
The By-Laws further provide for approval of the Board of
Directors.

7. They admit the allegations contained in paragraph 7
but such assignment is subject to the aﬁproval of the Board

of Directors.

1 59
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8. They admit the allegations contained in paragraph 7A ‘
that Freeman possessed the gualifications outlined in paragraph '
6 but deny that he was eligible to membership on these qualifi-
cations alane.

9. They admit paragraph 7B.

10. They admit, as to the allegations cantained in
paragraph 7C, that Freeman filed an application for assignment
of membership privileges as reguired by the By-Laws of the
corporatiaon.

11. They admit the allegations contained in paragraph 8.

12. They deny the allegations contained in paragraph 9.

13. That they admit, as alleged in paragraph 10, that thay
have not approved Freeman for assignment of membership privileges
and have denied use of thz facilities of the corporation to
Freeman, his wife and children since he is not a member of

the corporation.

14, That they deny the allegations contained in paragraphs
11, 12, 13, 14, 15 and 16.
By way of further defense, the defendants aver:
IS That they are a privately organized club and, in
accordance with the By-Laws of the corporation, membership or
‘ membership privileges may be granted only upon the approval of
‘ the Board of Directors.
ITI. That the application for assignment of membership
privileges was made by T. R. Freeman, Jr. and the defendants

have had no dealings whatsoever with the plaintiffs Laura '

| Freeman, Dale L. Freeman and Dwayne L. Freeman.

w III. That the said T. R, Freeman, Jr. did appeal his
non-acceptance as an assignee of membership privileges to the
entire membership at a special meeting held on the 29th day
of July, 1965, and, at such meeting the membership by an
overwhelming vote, did sustain the action of the Board of

Directors.

LAW OFFICES [
HARRIS AND ROARK ||

601 BELLE VIEW BLYD. 'i 60
{1

ALEXANDRIA, VA,



LAW OFFIGES
HARRIS AND ROARK
601 BELLE VIEW BLVD.

ALEXANDRIA, VA.

Iy. Tﬁat the defendants did not act arbitrarily or
maliciously towards the plaintiffs at any time whatsoever.

Now having fully answered, your defendants pray that the
relief requested by the Bill of Complaint be denied and that

they be dismissed with their costs.

LITTLE HUNTING PARK, I%I.

i v P
I L’ 2
I -

. .! ¥ . N . g " 4
By: & (arpy CXenndyt/
& "~ Pregident

Vimis Prewe

: : g
Subscribed and sworn to before me this 2 day of

Sm'm?w , 1966.

Notary Public

My commission expires: MJ 6\
l L

CERTIFICATE OF SERVICE
(28

_day of September, 1966, 1

I do certify that on the 2%

" mailed, postage prepaid, a true copy of the foregoing Answer

and Grounds of Defense to Robert M. Alexander, Esguire, 1829

—
=

Columbia Pike, Arlington, Uirgipia.

~.

. Harris
for Defendants




VIRGINIA
IN THE CIRCUIT COURT OF FATRFAX COUNTY

T. R. FREEMAN, JR., et al.,

Plaintiffs, :
Ve ; In Chancery No. 22752
LITTLE HUNTING PARK, INC,, et al. FILED
Defendants, : APR S 1967

THOMAS P. CHAPMAN, JR
NOTICE OF MOTION Clerk of the Clreuit Court

of Fairfax County. V°
Please take notice that the attorneys for the plaintiffs will
present to the Court the attached Motion for Produetion of Documents
and Records Under Rule 4:9 on Friday, April 7, 1967, at 10:00 A.M.,

or as soon thereafter as counsel may be heard,

\
5

T

r/ £ L :-;";;'-'-'i____-'i'\\“

Robert M. _Kléx;nder
Attorney for Plaintiffs
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VIRGINIA
IN THE CIRCUIT COURT OF FATRFAX COUNTY

T. R. FREMAN" JR,, et 8.1.,

Plaintiffs, FILED

Ve In Chancery No, 22752

APR 8 1967

ILITTLE HUNTING PARK, INC,, et al.
’ ' THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Courf,

of Fairfax County, Va-

a® 89 eo0 wWE 04 B8 5 B0 OB

Defendants,

MOTION FOR PRODUCTION OF DOCUMENTS AND RECORDS UNDER RULE 4:9

Plaintiff T. R. Freeman, Jr. moves the court for an order requiring
the defendants to produce and permit plaintiff to inspect and to have
possession of for the purpose of photographing, each of the following docu-
ments and records:

1. Card files showing the names and addresses and all other in
formation regularly maintained by the defendant corporation relative to
present members of said corporation, including the number of the membership
certificate held by each present member,

2. Card files or other records in the possession or control of any
of the defendants showing the names and addresses of former members of the
corporation, including the number of the membership certificate held by each
former member,

The defendants hsve the possession, custody, or control of each of
the foregoing documents or records, FEach of them constitutes or contains
evidence relevant and material to a matter involved in this action, as is
more fully shown in Exhibit A hereto attached,

The plaintiffs require brief possession of the foregoing documents
or records in order to have photographic copies made, as provided for in

Rule 4:9, and for the reasons more fully shown in Exhibit A attached hereto,

Robert M, Alexander
Attorney for Plaintiffs
1829 Columbia Pike
Arlington, Virginia 22204

-1-
63



CERTIFICATE OF SERVICE

The plaintiffs? Motion for Production of Documents and Records

Under Rule l!::é was served this 2 day of April 1967 by

mailing a copy of the same, postage prepaid, to John Charles Harris, Esqe

1500 Belleview Blvd,, Alexandria, Virginia.

Robert M, Alexander

-l



Exhibit A

State of Virginia
County of Arlington

BRobert M, Alexander, being duly sworn says:

1, The documents or records deseribed in the attached motion are.
known by plaintiffs® attorney to be in the possession or control of the
defendants,

2, Each of the documents or records described in the attached
motion contains information tending to disclose the characteristies of the
defendant corporation, particularly the geographic area from which it has
drawn its current and former members, as well as information concerning
transfers effected from pest to current members,

3, Despite efforts by plaintiffs? attorneys to obtain the foregoing
documents or records and the information they contain on a voluntary basis
from the defendants, the defendants have refused to relinquish them or make
them available except in an unfurnished room adjacent to the office of the
defendants? attorney, which room does not contain a desk or table, nor adeguate
chairs or lighting, Moreover, the documents or records which have been fur-
nished are not complete, but consist of only part of the materials described
in the attached motion, and the defendants have placed severe limitations on
their use, including the restriction that said records be maintained in alpha-
betical order, whereas the plaintiffs must arrange them in numerical order to
work with them efficiently,

4, Tn order for the plaintiffs to use the information contained in
the documents and records described in the attached motion in the manner most
suitable to them, and in order to make a careful and detailed analysis of
such information, they require photographic copies of said documents and

records,

Robert M, Alexander

Subseribed and sworn to before me
this ./~ " day of April 1967,

= Totary Publie

64
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Yairfax County Courthouse,
Fairfax, Virginia, 22030,
April 21, 1967.

HMr. Robert M. Alexander,
1829 Columbia Pike,
Arlington, Virginia.

Mr. John C. Harris, |
1500 Belle View Boulevard,
Alexandria, Virginia,

Re: Preeman v, Little Hunting Park, Inc.;
In Chancery No, 22752,

Gentlemen:

It is my opinion that the conclusion formerly reached in
this matter that the defendant corporation is a private social
club is controlling in this case. No constitutional right of
the plaintiff has been violated. He does not come within the
protection of tha Civil Rights Act. The charter and by-laws of
the corporation constitute s contract between the corporation
and the members and between the members themselves, Under the
by-laws, transfers and assignments are subject to the approval
of the Board of Directors. All parties were aware of this
fact, Section 13-105 of the 1950 Code of Virginia, relied on
by the complainant, has been repealed. The refusal to approve
the assigrment to complafnant appears to be consistent with the
law and with the articles of incorporation., Therefore the
relief prayed for will be denied.

My, Harris can prepare 2 decree in accordance with the
foregoing and submit it to Mr, Alexander for his endorsement,
I s sending & copy of this letter to My, Browm.

Very truly yours,

James Kelth,
JR:ele

Copy to Mr, Allison W. Browm, Jr.

$15)



VIRGINIA

FILED

IN THE CIRCUIT COURT OF FAIRFAX COUNTY APR 21 1057
il 199

T. R, FREEMAN, JR., et al., THOMAS P. CHAFMAN, JR,

Clerk of the Circuit Courg
of Fairfax County, Va.

Plaintiffs,

In Chancery No. 22752

»e

Va
LITTLE HUNTING PARK, INC., et al., :

Defendants.

e

SUPPLEMENTAL STATEMENT OF POINTS AND AUTHORITIES

Plaintiffs request the Court to consider the following additional
citations of authority in support of their contention that even should
the Court find that Little Hunting Park, Inc. is a private association,

the action of its board of directors created an unlawful restraint on
1/
the alienation of property, and is therefore void.

The common law prohibition against restraints on alienation applies
equally to personal and real property, Thus, it is plaintiffs' position

that the board of directors' action created an unlawful restraint both on
2/
the transfer and assignment of membership shares, .and on the sale, rental

or sub-rental of real property in the community served by Little Hunting
3/
Park, Inc.

_1/ Plaintiffs, of course, do not concede that defendant corporation is a
private and social club, but contend to the contrary, that the additional
evidence introduced at trial - especially the showing that membership
shares were owned in substantial blocks by Gosnell, Inc. and Monroe
Development Corporation and by a local church - compels an opposite
finding. Moreover, plaintiffs have shown that the "social' activities
organized byy defendant were of such limited nature as to readily distinguish
it from fraternal orders and the like.

_2/ See such cases as Morris v. Hussong Dyeiny Machine Co., 81 N.J.Eq. 256,
86 Atl. 1026, 1028-1029 cited at pp. Q?énd 7 of plaintiffs' memorandum
to the demurrer, s

_3/ Mountain Springs Ass'n v. Wilson, 81 N.J. Super. 564, 196 A,2d 270, 275-277;
Tuckerton Beach Club v. Bender, 91 N.J. Super. 167, 219 A.2d 529. See
also, White v. White, 108 W,Va. 128, 150 S.E., 53l and cases cited therein;
and People's Pleasure Park v. Rohleder, 109 Va, 439, 61 S.E., 794, 795, 796.




/ VIRGINTA
IN THE CTRCUIT COURT OF FATRFAX COUNTY

T. R. FREEMAN, JR., et al,,
Plaintiffs,
Ve In Chancery No. 22752

LITTLE HUNTING PARK, INC,, et al.

28 ©0 o4 se e s e se o8

Defendants.

ORDER FOR PRODUCTION OF DOCUMENTS AND RECORDS

This cause came on for hearing on April 7, 1967, on plaintiffs?
motion for an order requiring the defendants to produce for discovery purposes
certain documents, and it appearing to the Court that said motion should be
granted, it is

ORDERED, ADJUDGED AND DECREED that:

1, The defendants shall produce forthwith and permit the inspection,
copying or photographing, allowing the plaintiffs to withdraw from the possession
of the defendants for such purposes, the following documents and records:

a, Card files showing the names and addresses and all other
information regularly maintained by the defendant corporation
relative to present members of said corporation, including
the number of the membership certificate held by each present
member,

b, Card files or other records in the possession or control of
any of the defendants showing the names and addresses of former
members of the corporation, including the number of the member-
ship certificate held by each former member,

2. Any documents or records withdrawn from the possession of the

Wm 10,1967
defendants shall be returned to them after they have been inspected,

copied or photographed by the plaintiffs,

Entered: o’ /7
(/ /- Y.
,/ffﬁféutgd/fiéxaﬁﬁ/
(Audge
I ask for this: Cireuit Court of Fairfax County
Azzkdz;adzx‘\\_’/ Entovad . OBRBEY
Robert M. Alexsnder Order Book ﬁo. /2 0o

_,'\\__ , page 5o / wly 3£
¢ et A G-

\John Charles Harris

Attorney for Defendants

Attorney for Plaintiffs
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HARRIS AND ROARK

ATTORNEYS AND

COUNSELLORS AT LAW

18500 BELLE VIEW BLVD.

ALEXANDRIA, VIRGINIA

T.R. FREEMAN, JR., et al.,

VIRGINTIA

IN THE CIRCUIT COURT OF FALRFAX COUNTY

Plaintiffs,

IN CHANCERY NO. 22752

LITTLE HUNTING PARK, INC., et al.,

e S S B e A e

Defendants.

DECREHTEL

THIS cause came to be heard this 12th day of April,
1967 upon the bill of complaint, the answer of the
defendants, upon. the taking of evidence, upon argument by
counsel, upon due cansideration of the memoranda of law
submitted by counsel, and the courts specific finding that
the defendant, LITTLE HUNTING PARK, INC., is a private,
social club whose by-laws require approval of the board of
directors for transfers and assignments of membership;
that no constitutional right of the complainants have been
violated and they do not come within the protection of the

Civil Rights Act, it is, therefore,



HARRIS AND ROARK
ATTORNEYS AND

COUNSELLORS AT LAW

18500 BELLE VIEW BLVD.

ALEXANDRIA, VIRGINIA

ADJUDGED, ORDERED and DECREED that the relief

reqguested by the complainants be denied, to which ruling

counsel for complainants except.

THIS DECREE IS5 FINAL.

Entered this 8 day of

JDQNEEﬂBé:HARRIS
Counsel for Defendants

SEEN AND EXCEFTED:

Robert M. Alexander
Allison W. Brown, Jr.
Peter Ames Eveleth

va.

COUNSEL FOR COMPLAINANTS

74
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i

Entered in Chancery
Order Book No./.2 / at

pge 7y wid 4,



VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX -COUNTY

T. R. FREEMAN, JR., et al.,
Plaintiffs,
v, In Chancery No. 22752

LITTLE HUNTING PARK, INC., et al.,

40 S5 BE @2 &% e B0 2 s

FILED

Defendants.

D
NOTICE OF APPEA'% ASSIGNMENTS OF ERROR JUN 8 1967

T0:  Clerk of the THOMAS P. CwaPMAN, IR,
Clek of the Cirenit Courfi

Circuit Court of Fairfax County af Fairhax County, Va,
Fairfax, Virginia
The plaintiffs, T. R. Freeman, Jr., Laura Freeman, Dale L. Freeman
and Dwayne L. Freeman, by their attorneys, hereby give notice of appeal
from the decree entered in this case on May 8, 1967, and set forth the
following assignments of error:
The Circuit Court erred:
1. In finding that Little Hunting Park, Inc. is a 'private
social club."
2. In finding that no constitutional right of the plaintiffs
has been violated.
3. In finding that the refusal to approve the assignment of
Little Hunting Park, Inc. membership No. 290 to T. R. Freeman, Jr. is
consistent with the law, the articles of incorporation and by-laws of
the defendant corporatiom.
The Circuit Court further erred in failing:
1. To find that the defendants' action of refusing to approve
the assignment of Little Hunting Park, Inc. membership No. 290 from Paul
E. Sullivan to T. R. Freeman, Jr. solely because T, R. Freeman, Jr. and
the members of his family are Negroes, is contrary to law and null and

void for reasons more fully set forth.in the Amended Complaint [féra. 13,

as amende§7.



2., To find that the defendants, by their action of refusing
to approve the aforesaid assignment of membership No. 290, have caused.
the plaintiffs to suffer serious and substantial injury.

3. To grant the relief prayed for in the Complaint.

(L t“' 4 / ',
Robert M. Alexander
1829 Columbia Pike
Arlington, Virginia 22204

Allison W. Brown, Jr.
Suite 501, 1424 16th Street, N.W,
Washington, D. C. 20036

Peter Ames Eveleth
217 Fifth Street, S.E.
Washington, I, C, 20003

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE
The undersigned certifies that one copy of the Notice of Appeal
and Assignments of Error for the Plaintiffs has been served on the Defendants

T 1t
this j&'ﬂday of June 1967, by mailing a copy postage prepaid by first-class

mail to their attorney, John Charles Harris, Esq., 1500 Belleview Boulevard,

Alexandria, Virginia,

A/ ) !_/
/ T, ‘? Y r"’l {
o N /. U )
Robert M. Alexander
Attorney for Plaintiffs

4
{ > / -
i S A (| G
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VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
T. R. FREEMAN, JR., et al.,

Plaintiffs,
In Chancery No. 22752

V.’

LITTLE HUNTING PARK, INC., et al.,

86 04 o9 65 0r e B¢ &b o8

Defendants,
E
NOTICE
T0: Little Hunting Park, Inc., et al. THOMAS P. CHAPMAN, JR.
0/ o John Charles Harris, Esq. Cle__:'kwo.f ‘thepCirc:it g:urr,

1500 Belleview Boulevard
Alexandria, Virginia

Please take notice that the plaintiffs in this cause will move the
Court in accordance with the attached Motion for Correction of the Record on

Friday, June 16, 1967,Aor as soon thereafter as counsel may be heard.

%Q -_ } ) L. (fﬂ;&fai o LN

Robert M., Alexander
Attorney for Plaintiffs
1829 Columbia Pike
Arlington, Virginia 22204

CERTIFICATE OF SERVICE
T hereby certify that a copy of the foregoing Notice was mailed,
postage prepaid, this / ] day of June 1967 to John Charles Harris, Esq.,

1500 Belleview Boulevard, Alexandria, Virginia.

g



VIRGINIA
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
T. R, FREEMAN, JR., et al.,

: FILED
Plaintiffs, ¢
v, :  In Chancery No. 22752 IUN 171967
LITTLE HUNTING PARK, ING., et al., v R
! County, Vax '
H

Defendants,

MOTION FOR CORRECTION OF THE RECORD
Now come plaintiffs, T. R. Freeman, Jr, , et al., through their attorneys,
and move the court to enter an order correcting the reporter?®s transeript in the

above entitled cause in the following partieulars:

Page Line(s) Now Reads Correct to Read
3 24  have the right. have the right to maintain this action,
L L share was share assigrment was
4 1 is not barred to is not a bar to
12 12.13 Club bar negro family living Group Bars Negro Family Iiving in
in the subdivision," Subdivision,"
12 17 was made on grounds other was 'made on grounds other than race,?!
than race, but added that But he added that
12 18 the board did not the Board 'did not
12 19 reasons, reasons, "
12 25 with the board? with "The board",
13 6 said the Freemans said Tthe Freemans
13 7 are negroes, He are Negroes,! He
13 8 they would that would
13 9 and slander, but or slander,! But
13 10 wasn't race, he wasn!t race,! he
13 17 Icanes Toanes
14 8-11 "Subject: T, R. Freeman, WSubject: Theodore R. Freeman,
Jr;’ contest over Little The Theodore R, Freeman, Jr.

Hunting Park Swimming pool referred to in the attached article
referred to in the attached on the front page of the "City Life"
article in the front page section of the Washington Post this
of the third large section morning was employed by the

of the Washington Post this

morning, was employed by the

7S



Page Line(s)

14
14
14
R
14
15
15
16
16
16
19
20
21
2h
25
43
b5
47
b7
50
55
59
72
72
72
72

73
73

13
14
20

23
2k

16
16-17

20

19

15
12

23

10

22
23

25

Now Reads:
a PhD
showed an

he had hoped

and settle ., . . advised he

to two

Seaborne

Seaborne

date you have been
only

letter of Plaintiffs?
ever

labor

Dr. Freeman

an indiseriminatory
economics and
Bucknell, Inc.

one

stimlus

extent. As

moved

dover

in the

10:00 AM., Saturday

in the area,

under are + » o in the

Moore, Chairman of the

Activity ™
Marjory Mattson

Marjory Mattson, our special
activity director, has
arranged the following
schedule of events for the
seasont Teen-age party,
swimming, 7 to 9 P.M.' and

Correct to Read:
a recent Ph,D. graduate
has shown
it was hoped
to settle . . . advises that he
to use two
Seabron
Seabron
date? You have seen
one
letter of July 16th, Plaintiffs?
every
a lot of
THE COURT: Dr. Freeman
a nondiscriminatory
economics not
Gosnell, Inec.
Mone, ¥
stimulus
extend, as
lived
cover
within what
10 AM, Easter Saturday
of the area,
under, are , . from the

Frank, Chairman of Special Activities."

Marjorie Madsen

Marjorie Madsen, our Special Activi-
ties Director, has arranged the
following schedule of events for the
coming season: Teen party, June 16,
Wednesday; swimming, 7 to 9 P.M. and
then dancing until 11:00 P,M., ad-

then dancing until 11:00 P,M., mission free, but you will have to
admission free, but you will furnish your own refreshments from

have te furnish your own re-

the refreshment stand; members only,

freshments from the concessim plus one guest from outside the area.

%6 -2



Page Iine(s) Now Reads:

standing members only with one
guest outside the area, from 7
to 9 P.Ms, then daneing until
11:00, admission free, At this
one LHP gives you free refresh-
ments, members only, Teen par-
ty, August 1lth, Wednesday,
swimming from 7 to 9 P.M. then
daneing until 11:00, admission
twenty-five cenis per person,
members plus one guest, re-
freshment from the concession,’
Standing adult party, July
30th, Friday, swimming from
7:30 to 9:00 P.M,', entertain.
ment and refreshments.’ Children's
party, August, refreshments in
price,’ In case of bad weather
and cool weather, other dates
will be arranged.

Co‘r‘r‘eot to Réad.:

Teen party, July 14, Wednesday;

swirming from 7 to 9 P.M., then dancing
until 11:00, admission free,’ At this

one LHP gives you free refreshments;
members only.,: Teen party, August 11,
Wednesday; swimming from 7 to 9 P.M,

then dancing until 11:00; admission
twenty-five cents per person; members
plus one guest; refreshments from the
refreshment stand,’ Adult party, July
30th, Friday, swimming from 7:30 to

9:00 P.M,; entertaimment and refreshments.
Childrents party, August 28, Saturday;
swirming, games and fun from 2:00 PiM.-
5:00 P,M, Refreshments and prizes. In
case of bad weather or conflicting events,
other dates will be arranged.

WHEREFORE, plaintiffs pray for an order of this Court authorizing the in-

clusion of the sbove mentioned matters in the reportert!s transcript in this ecause,

)

{ > -~ - = )
\ 1. .. X 1 |V
/.‘(l' {/'\L LA A \

Robert M. Alexander
1829 Columbia Pike
Arlington, Virginia 22204

Allison W' Brown, Jr.

Suite 501, 1424 16th St., NJWS
Washington, D.' C.' 20036

Peter fhmes Eveleth

217 Fifth Street, S.E/
Washington, D.' Cs' 20003

Attorneys for Flaintiffs

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion was mailed postage

prepaid this / / e day of June 1967, to John Charles Harris, Esquire, 1500

Belleview Boulevard, Alexandria, Virginia.

e

/7}_1 /.-’/ P
‘{ _‘/.‘ ;" /4 Ll*_/
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VIRGINIA: ‘
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

T.R. FREEMAN, JR., et al.,

|

L Plaintiffs

: v. 5 IN CHANCERY NO. 22752

| LITTLE HONTING PARK, TNC., et al., :

In Defendants FILED

| JUN 22 1967
AFFIDAVIT THOMAS P. CHAPMAN, JR,

|: Clerk o‘f the Circuit Courg
of Feirfay County, V-.,

1y
4

i I, JOHN CHAS. HARRIS, counsel for defendants in the

above matter being duly sworn do state:

l That on Monday the 12th day of June, 1967 at approxi- !
mately 10:30 A.M., I did receive a letter dated Friday, June 9, |

| 1967 from Allison W. Brown, Jr., Esquire, one of the counsel |
for the plaintiffs in the above action. Said letter informing

| me that on June 9, 1967, the reporter's transcripts of the
above case would be submitted to Judge Keith, the trial judge.

That I was later informed by Judge Keith that he

received the transcript on Monday, June 12, 1967 at 9:00 A.M.

| The transcript having been left with his secretary on Friday,

' June 9, 1967.

That I was given a copy of the tramscript on Friday,

June 16, 1967, at 1:20 P.M. by Allison W. Brown, Jr., Esquire.
. That Mr. Brown's letter of June 9, 1967 did state,
"As I indicated, the transcripts contain innumerable errors,
and it has been a major task to draft necessary corrections to

' make them intelligible.™ |

That Judge Keith did not rule on whether I had reasonable

| notice of the tender of the transcript but stated that he would

LAW OFFICES ‘I
HARRIS AND ROARK |

| 78
601 BELLE VIEW BLYD, |

ALEXANDRIA, VA,




indicate the facts on the transcript with his signature.
That considering the size of the transcript and the
numerous errors contained therein, I have not had reasonable

opportunity to examine the copy-tendered to me.

b | : /i
N \L\ k"w'-/ N M( | &

JOHKN CHAS. HARRIS

STATE OF VIRGINIA

COUNTY OF FAIRFAX, to-wit
Personally appeared before me, JOHN CHAS. HARRIS, who

being duly sworn, did state that the foregoing is true and
| correct.

X v, 7 AN

| J 1

NOTARY PUBLIC

| = - . 1.&
| My commission expires 5, e () .f,/}

CERTIFICATE OF SERVICE

i| I hereby certify that a true copy of the foregoing
‘ Affidavit was mailed, postage prepaid, this // day of June, 1967
to Robert M. Alexander, Esquire, 1829 Columbia Pike, Arlington,

Virginia.

| Vs
f

"“\_ \ Lo ( o] {J (_(lrm,._
= oS
JOHw CHAS. HARRIS

—
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VIRGINIA
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

T. R. FREEMAN, JR., et al.,
Plaintiffs,
Ve In Chancery No. 22752

LITTLE HUNTING PARK, INC., et al.,

50 S8 82 84 &9 W6 66 BO s

Defendants.

ORDER
This cause came on for hearing on June 8, 1967, on plaintiffs'
Motion for Correction of the Record, and it appearing to the Court that
said motion should be granted, it is
ORDERED, ADJUDGED AND DECREED that the reporter's transcript
of the hearing in this cause be corrected in the manner prayed for in

the aforesaid motion.

| A
Judge

Circuit Court of Fairfax County

I ask for this:

% f;: ) /] - |
¢ {A [ A p, f! 1AM /{%\ L /[7%7

Attorney for Plaintiffs
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VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY JUL
1. {

THOMAS P. CiAPMAN, JR.

Clerk of the Circuit Couts
af Fairfax County, Vs

T. R. FREEMAN, JR., et al.,

.

Plaintiffs, :
Ve : In Chancery No. 22752
LITTLE HUNTING PARK, INC., et al., : FILED
Defendants. :
JUL 121967
DESIGNATION OF PORTIONS OF RECORD TO THOMAS P. C4APMAN, JR.
BE PRINTED ON BEHALF OF APPELLANTS Clerk of the Circuit Coutl

of Fairfax Gounty, Vi
The appellants designate the following portions of the record

to be printed should an appeal be granted from the finmal judgment entered
in the above-styled cause on May 8, 1967.

1. The following portions of the reporter's transcript:

FROM TO

Page Line (beginning) Page Line (Inclusive)
1 1 1 20
2 9 2 18
6 3 7 7
41 2 44 16
44 22 46 ) 12
46 20 51 1
58 2 60 3
60 7 61 5
61 11 68 18
69 24 74 15

2. The following additional materials:
a. Decree of the Court entered May 8, 1967.

b. Letter dated April 21, 1967, from Judge James Keith
to counsel setting forth the decision in the case.

c. Notice of appeal and assignments of error.
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Given under my hand this///L"ﬂay of July, 1967.

fﬁﬂé&&( //? : L{Lf({cﬁzu'\

Counsel for Plaintlffs

I hereby certify that a copy of the foregoing designations was
mailed to John Charles Harris, Esq., 1500 Belleview Blvd., Alexandria,

Virginia, counsel for the defendants, this/// L.day of July 1967.

)
/,_{.. l .| % 5
}[é’ i:tf 1 i //’ /ZLWO\/

Counsel for Plaintiffs
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FILED

JUL 28 1967

THOMAS P. CHAPMAN, JR.

Clerk of the Circuit Courff
VIRGINTA: .‘ of Fairfax County, Ve

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
T. R. FREEMAN, JR., et al.,
Plaintiffs

V. IN CHANCERY NO. 22752

| LITTLE HUNTING PARK, INC., et al.,

Defendants :
DESIGNATIONS OF ADDITIONAL PORTIONS
OF THE RECORD TO BE PRINTED
ON BEHALF OF APPELLEES

i

|

The Appellees designate the following additional
portions of the record to be printed should an appeal be granted

|

from the final judgment entered in the above styled cause.
1. Reporters transcript in its entirety.
2. Affidavit of John Chas. Harris, (Item 78)

Given under my hand this 27 day of July, 1967.

H On—2
| OHN CHAS. HARRIS
Counsel for Defendants
I hereby certify that a copy of the foregoing desig-

| nations was mailed to Robert M. Alexander, Esq., 1829 Columbia

| Pike, Arlington, Virginia, counsel for plaintiffs, this 17

day of July, 1967. %

CHA . HARRIS
Couns for Defendants

LAW OFFICES
HARRIS AND ROARK E:. 3
601 BELLE VIEW BLVD,

ALEXANDRIA, VA.



VIRGINTA

T. R. FREEMAN, JR,, et al.,

Ve

LITTLE HUNTING PARK, INC., et al.,

IN THE CIRCULIT COURT OF FAIRFAX COUNTY

Plaintiffs,

Defendants

48 es &e 45 ¢ e» S8 S0 e

In Chancery No., 22752

SUPPLEMENTAL DESIGNATION OF PORTIONS OF RECORD
TO BE PRINTED ON BEHALF OF APPELIANTS

FILED

AUG 2 1967

THOKAS P. CHAPWMAN, JR.
Clerk of the Circuit Courg
of Fairfax County, Va.

The appellants designate the following additional portions of the

record to be printed, supplementing the designation of record filed on July

12, 1967, should an appeal be granted from the final judgment entered in the

above-styled cause on May 8, 1967.

Appellants meke this supplemental desig-

nation because the parties in this cause stipulated at trial that the record

in No, 22751*be a part of the record in this cause,

1. The following portions of the reporterts transcript in No.

22751

27
133
138
140
143
146
163
175
178
182

* Paul E. Sufl-liva.n,‘ et al., v, Little Hunting Park, Inc., et al,,

Iine (beginming)

1
1
14
7
14
2

23

L

138
139
142
145
151
164
177
178

193

19
10
5
8
16
19
10
3
25
17
o
10

Line (inclusive)

In Chancery No. 22751 (Circuit Court of Fairfax County, final judgment

entered April 12, 1967).
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Page
195
201
225
229
230
234
235
239
241
247
29
251
253
277
280
282
292
297
298
300
315
316

Line (beginning)
16

1

b

20
19
10
22
13
AL
20
17
1

2

13

230
231
235
235
240
2241

250
252
25L
278
281
282
293
298
298
302
316
317

Iine (inclusive)
5
23
21
5
2
10
20 (Harris)
24 (problem)
10 (Brown)
3
8
27
5
5
19
6
5
6
25
15
11 (years)
8

2, The following additional materials in No. 22751:

a. Decree of the Court entered April 12, 1967.

b. Letter dated April 7, 1967, from Judge James Keith to
counsel setting forth the decision in the case,

c. Notice of appeal and assigmments of error.

Given under my hand this /S;P. day of August 1967,

/-/? oy
/ﬁﬂv @;[L }}% {l[’e"'/ﬁy&q

-2

“ Counsel for Plaintiffs



I hereby certify that a copy of the foregoing designations was
mailed to John Charles Harris, Esg., 1500 Belleview Boulevard, Alexandria,

Virginia, counsel for defendants, this / CC/’ day of August 1967.

//MZ@V & /(Z/wwu

Counsel for Plaintiffs




1829 Columbia Pike
Arlington, Virginia 22204

August / , 1967 FILED
Honorable Thomas P, Chapman, Jr. AUG 1967
Clerk, Circuit Court of Fairfax County
Courthouse THOMAS P. CHA MAN, JR,
Fairf aX, Virginia Clerk of the Circuit Courg

of Fairfax County, Va.

Re: Freeman v, Little Hunting Park, Inc,, Chancery No. 22,752
Dear Mr, Chapﬁlan:

Enclosed is one copy of Appellants! Supplemental Designation
of Record in the sbove-styled cause, as well as a certificate showing
service on opposing counsel,

Twenty days after filing the Supplemental Designation in your
Office, I would appreciate it if you would transmit the Supplemental
Designation and record, together with the designation which was pre-
viously sent to you by letter of July 11, 1967, and filed in your
Office. The record and the two designations in this case should be
transmitted to Howard G, Turner, Clerk, Supreme Court of Appeals of
Virginia, Richmond, Virginia,

I have previously sent you a check to cover fees for preparing
the record and transmittal of the same to the Court of Appeals.’

If you have any questions concerning this matter, please call
me at my office (382-2107).

Very truly yours,

Jatei fy et

Robert M, Alexander

Inclosure

ccs John Charles Harris, Esquire
1500 Belleview Boulevard
Alexandria, Virginia

3
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VIRGINIA:

% bhe .%/éaeeme %MM gf Jjﬁ/eﬂéﬁ held al lhe %ﬁﬂeme %mcf 0/ Jl?yem/a E@mﬁly
in the Gity of Hichmond on ~ MODAEY e Uth 4y, o/ December, 1967.

The petition of T, R, Freeman, Jr., Laura Freeman, and Dale C,.
Freeman and Dwayne L. Freeman, infants, who sue by T. R. Freeman, Jr.,
their father and next friend, for an appeal from a decree entered by
the Circuit Court of Fairfax County on the 8th day of May, 1967, in a
certain chancery cause then therein depending, wherein the said peti-
tioners were plaintiffs and Little Hunting Park, Inc., and others were
defendants, having been maturely considered and a transcript of the
record of the decree aforesaid seen and inspected, the court being of
opinion that the appeal was not perfected in the manner provided by
law in that opposing counsel was not given reasonable written notice
of the time and place of tendering the transcript and a reasonable

opportunity to examine the original or a true copy of it (Rule 5:1

§ 3(f); Snead v. Commonwealth, 200 Va. 850, 108 S.E. 2d 399), doth

reject said petition and refuse said appeal.

A Copy,
Teste:
A\
N S
) Clerk

14

Entered in Chancery
Order Book No. /3 / at

bage 47/ and &,
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VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
IN RE
Sullivan

vs. Chancery 22751
Little Hunting Park, Inc., et al

and
Freeman

Vs, Chancery 22752
Little Hunting Park, Inc., et al

It appearing to the Court that on February 5, 1968, the
Clerk of this Court received a letter requesting the transmittal,
forthwith, of the record in the above captioned cases to the
Supreme Court of the United States in Washington, D. C..

It is, therefore, ADJUDGED and ORDERED that the Clerk mail
or deliver the said original files, transcripts and exhibits to
the Clerk of the Supreme Court of the United States at Washington,
D. C., and

It is further ADJUDGED and ORDERED that upon completion of
the hearings in the Supreme Court of the United States the Clerk

of that Court shall return the said record to the Clerk of this

Court.

Entered: February 6, 1968

/ Judge

; Entered in Chancery
order Book No. /2 gat
page (p & A and £y
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VIRGINIA:

;/@; Lhe %Mme %omzf a/ %ﬁmﬁ held al lhe e%/w/me Qa/omzf % JZf%ﬁmé gm‘éﬁﬂya
in the %@ % ngo)m/ on Monday the 1Uth c/ay 0/ October, 19§8.

FILED

Pagul E. Sullivan, et al., , Appellants,
NOY 5 1958
against Record No. R-8257
W. FRAXKLIN GOODING
Little Hunting Park, Inc., et al., <ﬁg§$éﬁﬁﬁf Appellees.
T. R. Freeman, Jr., et al., Appellants, |
against Record No. R-8176 P
Little Hunting Park, Inc., et al., Appellees.

From the Circuit Court of Fairfax County

Whereas, on July 15, 1968, and October 5, 1968, respectively,
the clerk of this Court received and recorded copies of the order entered
in these cases by the Supreme Court of the United States on July 12, 1968,
and amended on October 4, 1968, in which it was ordered that the judgments;
of this Court be "vacated", and further "that these causes be remanded to
the Supreme Court of Appea1§‘of the Commonwealth of Virginia for further

“consideration not inconsistent with the opinion of this Court.”

Upon mature consideration whereof, and for reasons stated in j
writing and now filed with the record, this Court adheres to its decision
in these causes and to its decrees of December 4, 1967, which refused the F
appeals in these cases for the reason that the appeals were not perfected F
in the manner provided by law.

Which is ordered to be certified to the Circuit Court of Fairfax
County. |

A Copy, .

Teste: ) a

Clerk

/35




] cuerx's oFFIcE |
SUPREME COURT OF APPEALS OF VIRGINIA

Richmond

To the Clerk of the Court:

The mandate attached hereto is being sent to you FILED

pursuant to Rule of Court 5:14.
NOV 5 1823

s L s , e . . 'FRAIKLIV GO
this Court, it was sent to the judge who decided the v EﬁﬁjﬁfﬁfﬂﬁPlNG

of F riz  uuniy, Va.

When the opinion in this case was rendered by

case in your court. He was requested to give this

opinion to you after he had looked it over.

:;“'.'
Howard G. Turner

Clerk
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

PAUL E, SULLIVAN, et al
Plaintiffs,
In Chancery No, 22751
v.

LITTLE HUNTING PARK, INC., et al :

Defendants

T. R, FREEMAN, JR,, et al
Plaintiffs,
v. ; In Chancery No, 22752
LITTLE HUNTING PARK, INC,, et al -

Defendants,

DECREE

THESE CAUSES came on to be heard this / {7 day of ugj{éptbgabt, ,1970,

pursuant to ?he mandate of the Supreme Court of the United States dated
January 9, 1970, remanding these causes to this Court for further proceedings
not inconsistent with the opinion and judgment of the Supreme Court of the
United States dated December 15, 1969, This Court having determined that

further proceedings are warranted herein with respect to the issues of damages

.
LY

and costs, nonetheless hereby enjoins and restrains the continued violation of
rights of the plaintiffs secured to them by 42 U,S.C. Section 1982 and the

Thirteenth Amendment to the United States Constitution,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that defendant

Little Hunting Park, Inc., its agents, employees, successors_iﬁxinteregt, and
all persd%s in active concert or participation with it, and each, is hereby
enjoiq{ed and restrained from:

1. Refusing to permit Negroes and other non-white persons to use the
recreation facilities of Little Hunting Park, Inc, upon the same basis and undef
the same conditions as white persons are permitted to use said facilities,

2, Failing or refusing to make any of the goods, services, privileges,
advantages or accommodations of Little Hunting Park, Inc, available to Negroes

and other non-white persons upon same basis and under the same conditions as

they are made available to white persors,

e




3. Engaging in any act or practice which deprives, or is intended to
deprive, directly or indirectly, any person of the right to the full and equal
enjoyment of the goods, services, facilities,'privileges, advantages and
accommodations of Little Hunting Park, Inc, without discrimination or
segregation on the ground of race or color,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that defendant Little
Hunting Park, Inc, shall reinstate Paul E, Sullivan to full membership in
Little Hunting Park, Inc,; reinstitute the effectiveness of membership
certificates numbered 290 and 925; and restore to Paul E, Sullivan all rights
and privileges associated with membership in Little Hunting Park, Inc., includ-
ing but not limited to the use by Paul E, Sullivan and members of his family
of the recreation facilities, including the swimming pool, maintained and
operated by Little Hunting Park, Inc,

The Court retains jurisdiction of the subject matter of these causes
and of the parties,

And these causes are continued,

Entered this (’{day of W«, , 1970,

Mgl Gl

JUDGE

SEEN :

‘: -
({ Nnva ZLL-.Z )’l&'wlt ,"J.{.

f
s ﬁnsel for COmplalnants

/fig;ii aﬂ 2&%1 #éﬁﬁ- # ?‘H i

*\ Counsel for Complalnants

it

Entered in Chancery

v/ Order Book No. /52 at
/tb/ﬂ,/\ page y757 and %;’
nsel fOr Cdmplalnants

- =X GpTE

Counsel for Defendants .
( B s/ o ) . L =
/J(?OI\/ 1t (Lendad a7 FlL S 728 AyptLe |
QN Ly Ty The Usdr o Hegnegd (8 ol
. . 4/ -
/)ZanML-B (endg, et /aéug Ol o l/Cy Y

AYY ?me’/\i Al 5{7/&:57(3{& ann o1 THE sbcaT T

YN (naTE @ Llelgg
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VIRGINTIA - L - e

FILED
IN THE CIRCUIT COURT OF FAIRFAX COUNTY. v
FIB A a7
PAUL E. SULLIVAN, et al. : W. FRANKLIN aGODING

Clerk of the Cireuit Court

Plaintiffs i . of Fairfax County, Va.

V. :  In Chancery No. 22751

LITTLE HUNTING PARK, INC., et al.,
Defendants.

---------------------

T. R. FREEMAN, JR., et al.,
Plaintiffs,
V. :  In Chancery No. 22752
LITTLE HUNTING PARK, INC., et al.,

Defendants.

PLAINTIFFS' MEMORANDUM TO THE COURT FOLLOWING REMAND FROM
THE SUPREME COURT OF THE UNITED STATES

STATEMENT

I. Intreduction

Under the order of remand of these proceedings from the Supreme Court
of the United States, the plaintiffs are entitled not only to injunctive relief,
as previously ordered by this Court, but to the granting of their claims for
damages, costs and attorney fees, as set forth in the prayers of their *tom-
plaints. Damages in the amount of $15,000 were specifically requested in both
the Sullivan and Freeman cases. As shown below, the record provides ample
justification for the Court to make monetary awards to the plaintiffs for the
items claimed.

II. Plaintiffs Should be Awarded Damages in the
Amounts Prayed for in Their Respective Complaints

A. Preliminary Statement
The Court requested the views of the parties as to whether further
evidence should be taken at this timg to up-date the record on the issue of

]

e g = - -
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damages. It is plaintiffs' position that although evidence was taken on the
matter of damages in the spring of 1967, when the cases were originally heard,
three years have elapsed since then, and plaintiffs are entitled to show what
further injuries have been incurred by them since that time.

‘Plaintiffs' position is fully supported by the authorities. Thus--in

McCormick's Handbook on the Law of Damages  (Hornbook Series, 1935), Sec. 13,

p. 51, it is stated that although the common-law rule was not to allow damages
for continuance of harmful conduct after a suit was brought, but to remit a
plaintiff to a later suit, equity courts seek to terminate an entire controversy
in one suit. Accordingly, equitable courts--such as the instant court--and in
many jurisdictions today, law courts, wili, "in the injunctive suit, give as an
incident thereto compensation for the loss or injury already suffered, and,
carrying out the same policy, will allow recovery for the harm or damage sus-
tained through the continuance of the wrong down to the final disposition of the
case" (see footnotes with cases cited). Accord: 22 Am. Jur. 2d, Damages Sec.

19, p. 37; 25A C.J.S., Damages Sec. 193, pp. 258-259; Calhoun v. United?States,

354 F. 2d 337;\339>(Ct..Cl.); Consolo v. Federal Maritime Commission, 383 U.S.

607, 624-625.1/ 1y view of the foregoing, plaintiffs submit that the trial in
these proceedings should be reopened by the Court to hear further relevant -
evidence with respect to such damages as mgy be warranted by occurrences. of the
past three years.
B. Summary.of the evidence concerning
damages up to. the spring of 1967
1. Sullivan case ax

At the trial on March 22-23, 1967, Paul E. Sullivan and his wife, Flora
L. Sullivan, testified concerning the injuries suffered by them and members of
their family as the result of their expulsion from Little Hunting Park, Inc.
In addition to stating a claim fqr'$202;20 in monetary damages (Tr. 69), the
Sullivans claim damages for injury to reputation and mental and’emgtional suffering

resulting from the board of directors' action.

a

1/ Plaintiffs have been unable to locate any Virginia case which passes Qn . this
issue.




g ¢
© Sullivan was notified in early July 1965 that the directors had decided
at a meeting the previous month that there was ''due cause" for his expulsion,
and that he was to be given a "hearing" by the board on July 20, 1965 (Tr. 30-31).
Commencing on July 16, 1965, and continuing for some time there%fter; while the

expulsion proceeding was pending, a series of articles appeared%in the major

newspapers in the Washington, D.C. area, including The Washington Post, The

Evening Star, and Northern Virginia Sun, reporting in detail the action brought

by the directors against Sullivan (Sullivan P1. Exh. Nos. 31-38). The articles
gave Sullivan's name, address, place of employment, and quoted the directors'
charge against him, i.e., that he was being expelled because of his '"harassment"
of them (ibid.).

As a result of the publicity received’by_the expulsion proceeding,
Sullivan was adversely affected in his job. He was employed by an "intelligence
agency'" of the United States Government where, as he testified, there is 'a
need for anonymity, and any kind of notoriety is not beneficial' (Tr; 71). In
one of the published newspaper articles, the attorney for Little Hunting Park,.
Inc., was quoted as saying that Sullivan had "continually stirred this thing up,"
and another article quoted the attorney as accusing Sullivan of 'heckling and
harassing" the board of directors (Sullivan PI. Exh. Nos. 32, 33). Following
the appearance of ﬁheSe'articles, Sullivagis co-workers started referring to:
him as an "agitator' (Tr. 71). Sullivan testified that the publicity created
"discomfort' for him in a situation where "anonymity, being a cog in the wheel,
is an asset' (ibid.). As a result, Sullivan felt it necessary to discuss the
matter with people in his agency's personnel department (Tr. 72).

The swimming pool and other facilities of Little HUnting‘Park, tnc. are
located only a block and a half from the Sullivan's home (Tr. 66-67). There
are seven children in the family ranging in age at that time from 15 to 1-1/2--
all are plaintiffs herein--and before their father's expulsion, they could walk
to the pool umattended to swim (Tr. 67). During the'Swimming season, the
Sullivan children used the pool every day, and their father used it at least
twice a week; the mother less often (ibid.). Following the expulsion in August

1965, the family ceased swimming entirely for the rest of the season (Tr. 68).



. *

In the years following 1965, since they could not use Little Hunting Park's -
facilities, the family had to make alternative'arrangemEnts:for'swimmingL Paul
Sullivan .testified that in the summer of 1966 he transported his family to:lakes
25 miles from their home on five occasions, each outing costing §10 (Tr. 68-69).
He -also noted the inconvenience and time involved in taking his large family on
those trips (Tr. 69).

As people in the community learned of the association's expulsion pro-
ceeding against Sullivan, the family began receiving harassing phone calls at
all hours of the night (Tr. 72,.168). The calls were frequently anonymous, and
often the caller would not speak (ibid.). Finally, it got so bad that the -
Sullivans had the telephone company fix the bell so that it could be turned off
and the family '"could have an undisturbed night's rest" (ibid.). Thé'family
also had its mailbox, which is located in the front yard, torn out of the ground
- several times (Tr. 169). They complained to the postmaster about that (ibid.).

Mrs. Flora Sullivan testified that because of the expulsion from the
association and resulting publicity, she did not feel "comfortable' going to her -
own church or to P.T.A. meetings (Tr. 168, 169). '[Tlhere were a lot of dirty
1qqks and people making remarks against my children and myself, so I found it .
very trying (Tr. 168). She felt that because of the board's action she had been
""stigmatized permanently,' because when sqméone gets expelled from an association,
people assume there was justification for it, and this reflects on the person
expelled (Tr. 168-169).

' The'Sullivan children, particularly, suffered as a result of their

father's expulsion from the association.: They'had used the pool, which was only a
block and a half from their home, 'for many years,' and they. could stilifwatch '
their friends continue to pass by the house on their way to:the pool (Tr. 169).
The Sullivan children could not understand why they were barred from the pool,
just because their father had questioned the race discrimination practiced by'the'
association and thus tried to '"right a wrong" (Tr. 72). Nor did they understand
why the Freeman children who were their friends, were not permitted to use the
facility (ibid.). Mrs. Sullivan testified that the exclusion of.her'children
from the pool, especially because they live''so close to it," created'"a‘verY‘trying i

situation" (Tr. 169). One of the Sullivan's little daughters, age 5, was even told

-4-
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that because of her father's expulsion, if she went across the Little Hunting

Park property on the way to school, she would 'be arrested (Tr. .73).
2. Freeman case

Dr. and Mrs. T. R. Freeman testified concerning the harm that was done
to them and their two little boys--ages 6 and 8--as the result of their exclusion
from Little Hunting Park. A family of substantial achievement--Dr. Freeman holds
a Ph.D. degree from the Universityof Wisconsin, is a captain innthe'Districtﬁqf
Columbia National Guard, and is employed as an economist by the United States
Department of Agriculture--the Freemans rented Paul Sullivan's house on Quander .
Road with every expectation of using the neighborhood swimming pool,'aS'provided'
for under the membership assignment clause of the lease (Tr. 8, Sullivan Tr.
176-177). However, these four plaintiffs, including the two boys, soon'learned
that because of their color, they could not use the recreation facilities which
were available to everyone else in the community.

For the two summers of 1965 and 1966, the Freemans were excluded from
the swimming pool and other facilities which they had contracted to use, and in
addition, had to incur extra expenses in finding alternative means of recreation
(Tr. 7-8).2/ They also suffered in other ways. Thus, Dr. Freeman had only held -
his job for a few months in the spring of‘}965, when the board of directors -
barred him from the association because of his race. As a new employee he was
"expected to function at a high level of efficiency" (Tr. 8). However, the
directors' action and the attendant publcity put him i an unwanted ''spotlight,
caused him to be questioned by his superiors, and interfered with his job per-
formance (Tr. 8-9). After the stories appeared in the'Washingtdn'areaﬂﬁéwspapers
about the Freeman's rejection by. the association's board of directors, he was
requested by an official of his agency to explain the '"nature of the problem'
and the official then wrote a letter about the matter to the Under Secretary of
Agriculture (Tr. 8-15). Dr. Freeman had a "Top Secret" security clearance for

his job, and one of the things that disturbed him most about the newspaper.

In June 1967, Dr. Freeman and his family left the United States for Pakistan
where Dr. Freeman was to serve as Assistant Agricultural Attache in.the
United States Embassy. :




® |
articles were remarks attributed to the association's attorney to:the effect. :
that Dr. Freeman had not been rejected because of race, but that the directors -
had been advised not to: give the real reason because that would 'lay [them] open
to suits for libel or slander' (Tr. 10-13, Freeman P1. Exh. No. 2). As Dr. Freeman
understandably testified, he believed this fO'be'"a reflection on my character''
(Tr. 10).

Dr. Freeman testified that, in addition to: the ''general frustration"
of being rejected by the association, his family suffered, for example, by
having bottles thrown at the house, so that his wife had to call the police
about the matter (Tr. 17). Further, cars frequently drove by the Freeman's
house, some on more than one occasion, and people would ''slow down and look .
and go to the corner and turn around and come back' (Tr.. 30). NervquSnesS'and
concern about this situation at home made it difficult for Freeman to. concentrate
on his work at the office, and prompted him to call his wife frequently to:seek
assurance that she was all right and that nothing had happened '"to the kids on
the way home from school" (Tr. 17-18).

After the Freemans first moved into their house in February 1965, their
relationship with their neighbors was friendly and, as Dr. Freeman characterized
it, "wholesome' (Tr. 19). They had sold their furniture before leaving the last
place where they had lived, and after arriying in their new'hqme,.neighbors
loaned them furniture. After their rejection by the board of directors of the
association, however, neighbors stopped speaking to: them and social contacts -
which they had made ceased (Tr. 32). They became 'isolated' in the commumity
(Tr. 19). One neighbor who worked in'the'agency with Dr. Freeman, and with whom
he rode the bus and 'talked about various things," stoppedispeaking to:ﬁgm.and
began avoiding him to the extent of not even getting off at the same bus stop
with him any more (Tr. 19-20). The Freeman's two little boys were similarly
ostracized. = Before the association's rejection of the family, the boys had
friends who came to their house, and to whose houses the boys went. After the
association's action, their friends were forbidden by their parents topay with
the Freeman boys, and the two. boys "cquldn't ride on the streets without being

called names' (Tr. 32-33).




As a result of the "mental strain''of being in a situation where he was
munwanted and fearful'' that something would happen to him, to his home, or to
his family, Dr. Freeman experienced "frustration and anxieties' which caused
him loss of sleep, loss of appetite, and loss of "ten or twelve pounds' of
weight during the months following his rejection by the association (Tr. 20).
Because of the hostility in the commumity directed at him which had been en-
gendered by the association's action, ''slight noise' at night startled Dr.
Freeman and he 'became nervous and jumpy' (ibid.). The tenseness Qf the’Situe
ation also affected Mrs. Laura Freeman to: the point where, one day at home
alone, she collapsed in tears and out of control of herself (Tr. 34). She was
taken to the emergency room of the Alexandria Hgspital where the attending
physician gave her a shot and recommended that she go home and rest.. He .
diagnosed Mrs. Freeman's trouble as 'depression' and 'nerves." She had no

previous history of any difficulty of this kind (Tr. 35).

ARGUMENT

I. Plaintiffs are Entitled to. Compensatory Damages

A. Sullivan case’
Compelling precedent for the allowance of $15,000 in damages, as prayed
for by the Sullivan plaintiffs, is providéd'bylthe'recent case of Simmons V.

Avisco, Local 713, Textile Workers of America, 350 F. 2d 1012 (C.A.4). There,

a member who was wrongfully suspended from a labor union, brought suit in the
District Court for the Eastern District of Virginia, and in addition to.an order
of Teinstatement to membership, was awarded $15,000 damages--the amount,,prayed
for by the plaintiffs here. In Simmons, as in the Sullivan case, one of the
principal effects of the organization's action was injury to:the'plaintiff's
reputation and resulting mental anguish. Further, in that case, as here,.the
evidence showed a pattern of anonymous and abusive phone calls to the plaintiff's
home, followiﬁg the suspension. 350 F. 2d 1018-1019. The facts of the instant
case, moreover, are even stronger than those in the Simmons case,ﬁfqr'there
Judge Oren Lewis disallowed recovery of punitiVe damages, whereas here, as we

- show infra, they are warranted by the evidence.
7
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Other factors shown by the record here, but not present in the Simmons
case, further justify the $15,000 damages'Snght by the Sullivan plaintiffs.
Thus, here there are nine plaintiffs who have individually suffered injuries

as the result of the expulsion of Paul E. Sullivan from the association, whereas

in Simmons there was only one plaintiff who sought recovery. Further, in

Simmons, the plaintiff's suspension from the union only lasted 3 months, until

he was reinstated under a court order, while here the nine plaintiffs have been
denied membership privileges in Little Hunting Park, Inc. for 4-1/2 years.

- The general rule for the recovery of damages based on wrongful eprlsiQn
from a membership association such as Little Hunting Park, Inc., is set. forth
in 7 C.J.S., Associations, Sec. 26, p. 26. It is stated that such damages

. . may include the loss sustained by being deprived

of the use and enjoyment of the property of the society

and of the privileges of membership,. . . and also the

mental suffering caused by the wrongful expulsion and

the manner in Wthh it was effected.
In the instant case the nine plaintiffs have been unlawfully deprived for four
summer seasons--1966, 1967, 1968 and 1969--of the use and enjoyment of Little
Hunting Park's swimming pool and other recreation facilities located only a
block and a half from their home. Not only have they been deprived of the
valuable right to use these facilities but they have been compelled, at con-
siderable inconvenience and expense, to seq&'alternative places for recreation.

As the Simmons case, supra, and the quotation from Corpus Juris Secundum

indicate, mental suffering or anguish is necessarily a major factor to be taken
into account in determining the amount of damages due a plaintiff because of his
wrongful expulsion from an association. In Simmons, it was the only factor,
coupled with injury to reputation, taken into account by the'courf,'for'tﬁ%'
plaintiff there did not lose any wages and there is no indication of any other

3/

monetary loss.

3/ In the Virginia courts, similarly it has long been recognized that where a
basis for damages otherwise exists, "compensation for mental suffering may

&») be recovered in addition thereto if such suffering is a natural and probable

result of the act." Sanford v. Ware, 191 Va. 43, 60 S.E. 2d 10, 13; Penick
v. Mirro, 189 F. Supp. 947, 949 (E.D. Va.), and cases'cited;

_g-




The evidence in this case leaves no doubt of the injury to their respec-
tive reputations, social ostracism, and embarrassment that have been experienced
by the members of the Sullivan family as the result of their expulsion from
Little Hunting Park, Inc. The Supreme Court held that Paul E. Sullivan was ex-
pelled "for the advocacy of Freeman's cause . . . for trying to vindicate the
rights of minorities protected by Section 1982.'" 90 S. Ct. at 404. Sullivan's
conduct thus was lawful, but the board of directors, by expelling him, made it
appear that he was the wrongdoer, and thereby brought the family members notoriety,
opprobrium, and severe mental suffering. For these reasons, an award of substan-

tial compensatory damages is fully warranted.

B. Freeman case

It is difficult to imagine a more humiliating, degrading and abhorrent -
experience for any family than that suffered by Dr. T. R. Freeman and his family
when they were discriminated against because of their race by the directors of
Little Hunting Park. Everyone in the neighborhood was entitled to use the nearby.
swimming pool and recreation facilities, but the Freemané were told they could
not, because their color marked them as unworthy. Two parents of superior edu-
cational and professional background and their two little boys were thus subjected
to the trauma of irrational and unjustifiable racial discrimination. The resulting
isolation of the family in the neighborhood where they previously had been well
received, and the social ostracism experigpted'by the two boys, the Court will
recall, was movingly and tearfully related‘by Mrs. Freeman at the trial. The
family members experienced injury to the reputation they enjoyed in the‘community;
as well as acute mental distress and anguish as the direct result of their exclu-
sion from Little Hunting Park. In the case of Mrs. Freeman, as related previously,
her emotional tension became so critical that it caused an emotional breikdown
requiring medical attention.

As shown supra, for the summers of 1965 and 1966, the Freemans were un-
lawfully deprived of the right to use Little Hunting Park's recreation facilities,
a right which they paid part of their rent for under the terms of their lease.

The deprivation they thus endured entitles them to appropriate money damages. In
addition, Dr. Freeman suffered injury to his reputation at his place of employment,
as a result of the notoriety caused by the association's action and particularly
its attorney's imputation that the reason for the rejection could give rise to a
libel or slander action. The injury to reputation, as well as emotional and
psychological injury done to the Freemans are

-9-
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recognized by the courts as a proper basis for awarding further compensatory
damages. Unlawful racial discrimination such as that engaged. in by the defendants:
is "a tort, and an action founded thereon lies in tort . . . [Iln such cases the
personal indignity inflicted, the feeling of humiliation and disgrace engendered,
and the consequent mental suffering are eléﬁents of actual damages for which a

compensatory award may be made.' Anderson v. Pantages Theater Co., 114 Wash. 24,

194 P. 813, 816. See also, Solomon v. Pennsylvania R. Co., 96 F. Supp. 709, 712

(S.D.N.Y.) ($500 awarded a Negfo for humiliation resulting from being forced to
move to a segregated railroad car when train reached Richmond, Virginia); Wright

v. Chicago, Burlington § Quincy R. Co., 223 F. Supp. 660, 662 (N.D. I11.) ($3500

compensatory and punitive damages awarded a Negro mother and daughter who were
discriminated against with respect to the purchase of tickets for a railroad tour).
Although it appears that the breakdown suffered by Mrs. Freeman which required.
medical attention, was directly attributable to the defendants' discrimination
against her and her family, it is not necessary to 'prove direct physical injury
in order to recover damages' in an action such as this, for the deprivation of
rights alone gives rise to "a cause of action for such damages as may have thereby

been occasioned . . ." Nash v. Air Terminal Services, 85 F. Supp. 545, 549 (E.D.

Va.), and cases cited. See also, Terry v. Elmwood Cemetery, Civil Action No.
4/
69-490, decided December 22, 1969 (N.D. Ala.), and cases cited therein.

L)

Sanford v. Ware, supra; Penick v. Mirro, supra.

II. Plaintiffs are Entitled to Punitive Damages

The circumstances involved in both the Sullivan and Freeman cases.warrant

the awarding of punitive damages in each proceeding. In Jones V. Mayer'to.,

4/ As of the time of writing this memorandum, the opinion of District Judge
Lynne in the Terry case is not yet officially reported. Copies of the .
opinion, if not otherwise available, wil# be supplied to this Court and
defendants' counsel prior to the hearing herein scheduled for March 24,

1970. The unofficial reports of two cases arising under 42 U.S.C. Sec. 1982,..
which are referred to in Judge Lynne's opinion are attached hereto, infra.
See, Pina v. Homsi, No. 69-666G, decided July 10, 1969 (D. Mass.) (a husband
and wife denied the rental of an apartment because of race were awarded
damages for actual monetary injuries, as well as $400 for emotional distress -
and $350 for counsel fees); Newbern v. Lake Lorelei, Inc., No. 6871, November
14, 1968 (S.D. Ohio) (a Negro couple denied the right to purchase a real
estate lot because of race were awarded $1000 compensatory damages,  $250
punitive damages, and $1000 attorney fees). ’




392 U.S. 409,  414-415, n. 14, where the Supreme Court first held that punitive

damages may be awarded for violations of 42:U.S.C. Sec. 1982 upon a proper

factual showing, the Court cited with approval Wills v. Trans World Airlines,

Inc., 200 F. Supp. 360, 367-368 (S.D. Cal.). In the Wills case, the court :
awarded exemplary damages of $5000 to an airline passenger who was subjected"

to "unreasonable and unjust discrimination' when his flight reservation was not
honored by the carrier because the flight had been oversold. Id. at 367.
Although there was no showing in Wills of actual malice or bad motive as a basis
for awarding exemplary damages, the Court followed the principle recognized in
Virginia that such damages are justified ”wh€ther'the‘qungfu1vact'is done with.
a bad motive, or with such gross negligence as to amount to.misconduct, or in a
manner so wanton or reckless as to manifest a willful disregard of the rights
of others . . ." Franklin Plant Farm, Inc. v. Nash, 118 Va. 98, 86 S.E. 836,

5/
842.” In the later event, of course, the damage award is grounded on a deter-

mination of implied malice.

The board of directors' expulsion of Paul E. Sullivan from Little
Hunting Park, Inc. involves elements of both actual and implied malice. The
Supreme Court held that Sullivan was '‘punished" by the directors for "'the
advocacy of Freeman's cause . . . for trying to vindicate the rights of minori-
ties protected by Section 1982.'" 90 S. Ct. at 404. Since the term "punishment'
implies a desire for retaliation or reprisal, and since the evidence shows that
the directors were in fact motivated by hostility, anger, and ill will toward
Sullivan because of his "advocacy of Freeman's cause' (ibid.), this Court 1is
fully warranted in finding sufficient malice to support an award of punitive
damages. Even without a determination of actual malice,'howevéf, impligd’malice
can be found from the reckless disregard. of Sullivan's rights: exhibited by the
directors when they sumarily expelled him from the association for engaging in
conduct which was protected by federal law. The Court should note that persons

wrongfully expelled from voluntary associations frequently have been held en-

titled to punitive damages under circumstances substantially like those present

5/ And see Bolton v. Vellines, 94 Va. 393, 26 S.E. 847, 850; Baker v. Marcus,
201 Va. 905, 114 S.E. 2d 617.

-11-
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in the Sullivan case. See, International Brotherhood of Boilermakers v. Braswell,

388 F. 2d 193, 199-201 (C.A. 5); News Employees' Benevolent Society: V. Agricola,

240 Ala. 668, 200 So. 748, 754, 755; St. Louis § S.W. Ry. Co. of Texas v. Thompson,

102 Tex. 89, 113 S.W. 144, 147-148.

In the Freeman case, the record shows that the plaintiffs' exclusion from
Little Hunting Park was based solely on race and, as the Supreme Court held, was
in violation of 42 U.S.C. Section 1982.. Since unlawful racial discrimination is
inherently irrational and without justification, it conveys its own implication
of malice, i.e., bias and ill will toward a whole race, if not particular indi-
viduals. Hence, intentional, racially motivated conduct "in disregard for the

rights of others amounts.to conduct for which the law will attach a penalty and

deterrent by way of exemplary damages.' Amos v. Prom, 115 F. Supp. 127, 137

(N.D. Iowa). The record of the instant case fully warrants the awarding of such

damages to: the Freeman pla%qfiffs. Terry v. Elmwood Cemetery, supra, and cases
cited theréin;{&alker V. Pointé;:—gaa‘F. Supp. 56, ggt%%i@§7D. Tex.). See also,
Franklin Plant Farm, Inc. v. Nash, supra, 118 Va. 08, 86 S.E. at 842; Kaufman v.
Abramsen, 363 F. 2d 865, 866-867 (C.A. 4).9/

IIT. Plaintiffs are Entitled to Recover Costs’

As set forth in the prayers of theixr respective complaints, the plaintiffs
claim reimbursement for the costs of this litigation. Section 14.1-178, Code of

Virginia, 1950 (1964 Replace. Vol.) provides that ''the party for whom final y
’ 7

1"

judgment is given . . . shall recover his costs: against the opposite party . . .

6/ 1In considering the propriety of punitive damages, it is immaterial thgt at the
~  time the divectors denied the Freemans use of the association's facilities and
expelled Sullivan, they did not know that they were acting unlawfully. The
improper motive justifying an award of punitive damages is not dependent on

the actor's knowledge that his conduct is unlawful. Indeed, he usually acts
in the belief that his conduct is lawful. For a case much 1like the instant
one, see Scott v. Donald, 165 U.S. 58, where the Supreme Court approved an
award of punitive damages based on the seizure by the defendants of contraband
liquor under color of a state law which the Court held was unconstitutional.
There, as here, at the time of the acts complained of, the defendants did not
know that their conduct was unlawful--yet, as was later held, it was, and
punitive damages were awarded.

7/. Similar provision for the award of costs: to the prevailing party is made in
Rule 54(d), Federal Rules of Civil Procedure. .
_12_
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Since this provision has been held to "apply to suits in chancery as well as

actions at law'' (City of Richmond v. Henrico County, 185 Va. 859, 41. S.E. 2d

35, 38), there can be no question of plaintiffs' entitlement to:their costs herein.

IV. Plaintiffs are Entitled to Recover Reasonable Attorney Fees

The decision of Judge Lynne of the Federal District Court for the Northern

District of Alabama in Terry v. Elmwood Cemetery, supra, specifically recognizes

the right of plaintiffs prevailing in a suit under 42 U.S.C. Sec. 1982 to be
8/
awarded attorney fees.
These recent cases are in accord with the historic equity practice of

awarding attorney fees where warranted by. the requirements of justice. See, -

Vaughan v. Atkinson, 369 U.S. 527, 530,. citing with approval, Rolax v. Atlantic

Coast Line R. Co., 186 F. 2d 473, 481 (C.A. 4). In the Rolax case, the Court of

Appeals held that counsel fees were recoverable by Negroes forced to carry on
extended litigation against a 1abor union which had discriminated against them.
The justification for awarding counsel fees to the plaintiffs in that case is :
not unlike that existing here. Further, although the statute (42 U.S.C. Sec.

1982) from which plaintiffs derive their right of action in the instant case
contains no express authorization for an award of attorney fees, as the Supreme
Court recently held, this 'does not precludg such an award in cases of this '

type." Mills v. Electric Auto-Lite Co., U.S. , 38.U.S. Law Week 4097,

4101 (Jan. 20, 1970).

Respectfully submitted,

bt

Robert M. Alexander
1829 Columbia Pike
Arlington, Virginia 22204

g g ,Z Suite 501, 1424-16th Street, N.W.
50N " ~f~ Washington, D.C. 20036

R

5{)3%?Allison W. Brown, Jr.

Peter Ames Eveleth
217 Fifth Street, S.E.
Washington, D.C. 20003

_ ~ COUNSEL FOR PLAINTIFES
February 1970 . .

8/ And see, Pina v. Homsi, infra; Newbern v. Lake Lorelei, Inc., infra.

13-
106




O o P —

TIOUSENG
Apuartments  (Massachusetis)

Pina v. Homsi, U.8.D.C., D. Mass.,-Judge Garrity,
No. G9-666-G, July 10, 1969 F.Supp.

An interracial couple, who was refused admit-
tance to the apartment which had been leased
by the Caucasian wife, brought suit against the
apartment operator in federal disiriet court under
42 U.5.C. Sec. 1982, as interpreted in Jones v.
Mayer. On the same day suit was filed, plaintiffs’

motion for a temporary rvestraining order pro-

Libiting defendant from leasing the apartment to
or permitting occupancy by anvone other than
plaintiffs was granted, on the court’s finding that
without such relief plaintiffs would probably suffer
an irreparable injury in the form of loss of suitable
housing accommodations pending the hearing on
the reguest for an injunciion. Plaintiffs were re-
quired to file-a hond of $100 as security for pay-
ment of dainages to defendant if he were subse-
quently found to have been wrongfully restrained.

At the trial on the merits two davs later. the court -

found thot defendant had viclated the statute,
since the race of the plaintifi hiushband was the
sole basis for the refusal to allow plaintiffs to
occupy the apartment, Though injunctive relief
would then have been unavailing hecause plain-
tifTs had obtained other living quarters prior to
the trial, damages awards were found to be in
order. In addition to the refund of the deposit of
one month's rent, and an award for interim hotel
expenscs and some other incidental expenses, the
trial court awarded $200 cach to plaintiff husband
.and wife as compenszation Gor their emotional dis-
tress. Counsel fees of $350 were also awarded.
Punitive damages were not granted, hecause the
court thought that defendant “might not have fully
undersfood the ramifications” of Section 1982,
since considerable confusion exists generally
ahout the provisions of that statute- and Title
VIII of the Civil Rights Act of 1968.

Race Relations Law Survey

Vol. I, ho 4, November 1889

Page 183
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Race Relations Law Survey

Vol I, No. 4, November 1969

Page 185
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Newbern v. L. Lorelei, Inc., et al‘., U.S.D.C,
S.D. Ohio, Judge Hogan, No. 6871, Nov. 14, 1968,
March 12 and April 22, 1969, ___ F.Supp._._..

A Negro dentist and his wife, after having been
denied the purchase of a lot in defendant de-
veloper’s Brown County, Ohio, subdivision, filed
suit in federal district court under 42 U.S.C. Secs.
1981-1983, seeking to have their right to purchase
the lot enforced and to have defendant enjoined

from the further practice of racial discrimination

in sales against the class—members of the Negro
race—represented by the individual plaintiffs.
Defendants contended that as a stated pre-condi-
tion to every sale, the prospective purchaser had
to gain admittance into defendant Lake Lorelei
Property Owners Association, which admittance
plaintiffs in this case had been denied. The court
inquired into the composition, standards and
operations of the Property Owners Association
and found that the organization was merely the
alter ego of Lake Lorelei, Inc., the development
and sales corporation. It was further found as
a matter of fact that plaintiffs and other identi-
fled Negroes had been discriminated against in
being denied an opportunity to purchase lots or
to negotiate for purchases, and that the de-
veloper’s duly authorized representative had on
several occasions assured prospective white pur-
chasers that Negroes would be excluded from the
subdivision. Section 1982 was found to “prohibit
all diserimination against Negroes in the sale of
property, including discrimination in modes of
negotiation”; and the protection of that section _
was held to apply “even though the sale of the real
estate invelved automatically entitles the buyer
and his family and guests to the use of communal
real estate involved in a unified real estate develop-
ment, such as a clubhouse, swimming facilities,
etc.” On November 14, 1968, a preliminary injunc-
tion was issued enjoining further racial discrimi-
nation and prohibiting defendant developer from
selling or otherwise disposing of the lot for which
plaintiffs had negotiated, except that it might be
sold to plaintiffs on terms not less favorable than
those in effect when plaintiffs made their offer
to purchase. After further hearings on the merits
of the case, the court issued a permanent injunc-
tion on March 12, 1969, under which both defend-
ants were ordered to cease discriminating on the
basis of race; to drop the membershipsprecondi-
tion from all sales contracts until they established
sandards for membership approved by the court;
to admit plaintiffs to membership in the associa-
tion upon payment of dues; and to pay to plaintiffs
$250 punitive damages, $1000 compensatory dam-
ages, and $1000 for attorney's fees for plaintiffs’
counsel. Since the developer had already sold the
lot in question to plaintiffs, the injunction did not”
include an order requiring such sale. In a further
order. entered on April 22, the court approved
reinstatement of the membership precondition in

- the sales contract, provided that the determina-

tion of membership be based on: (1) absence of
conviction of crime involving moral turpitude, of
a substantial police record, and of proclivity for
violent behavior, abusive conduct. intoxication or
drug addiction: (2) ability to sustain the cost of
maintaining the property and payving membership
dues: and (3) kinship of muale and female joint
purchasers of the same lot.
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VIRGINTIA : S
FILED

IN THE CIRCUIT COURT OF FAIRFAX COUNTY FEB 25 1970
W. FRANKLIN GOODING

Clerk of the Circuit Cougli
of Fairfax County, ¥a«

e

PAUL E. SULLIVAN, et al.,
Plaintiffs, e

In Chancery No. 22751
-—/

Vo

(X}

LITTLE HUNTING PARK, INC., et al.,

DefendantsSe. R

e

T. R FREEM:AN, JRe, et alo,

Plaintiffs, )
Ve In Chancery No. 22752

.

LITTLE HUNTING PARK, INC., et al,,

e

Defendants.

L] L] » - . . L] L] [ ] L] * * L] . L] Ld L4 L] ®

(2]

CERTIFICATE OF SERVICE
I hereby certify that on the ~ ¥ 7%  day of

February, 1970, I served Plaintiffs® Memorandum to the Court
Following Remand From the Supreme Court of the United States
upon defendants by mailing a copx‘thereof, postage prepaid,
to their attorney, John Charles Harris, Esg., 1500 Belle View

Boulevard, Alexandria, Virginia

@za@ o~ c{) A= %

Allison W. Brown, JrTe

Attorney for Plaintiffs
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( TuR CLRCULE COURY OF PRIRPAR COUMTY
?%$w$ ‘ﬁt 5‘?&2&@3‘:‘7 g’gp ﬁﬁ @19 %
Timintiily, "
v. : I8 CHANCERY, N0, 23751
LITTLE RUNTING PARK, INC,, ot al. 3
. ¥
Dafandentn. 7
- - L] - E ) * 2 . * w*® # - - o 4 » * t#
4
E
gilaintiffts, ¢
v. : IN CAANCERY ¥O. - 22732
¥
LOPTLE HUNTING PARK, INC., ot al.
i3

pafendantea.

awn&q#»&&i‘r&i&aman&o‘

PEPERDANT S MEMORRHDUM O DR MAOHR

whe United States Sunyens opurt dselifed thia case

under 42 ¥,8.0. 1983 which spolles prly to acn-whites. Jonaes

v, Alfred ¥, Maver Cs., 8% § ¥ 2186, 392 ¥.8. 499, Since the
negrd, Fresmaes, wes no loagay in the Unitad Stotes and nob
seaking onbyy iues the olub, the zebler was woot sz to his
anlese 42 U,2.0. 1982 allowad him %0 ecollect damsges. The Courc
implied that Bection 1588 of wipla 42, in effect, coulé give

s right %o dansgoe under goction 1882.

sullivan, who is whitse, ia not inoludad under tas
statemant of Section 1382 that "pl1l Citizsens of Gae nd had

States shail have the sass xlght, 1 evary state aad bterwitovy,
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as is enjoyed by white ecitiszens . . . .7 1If Section 1982 doesn
not apply to Gullivan, then there would be no implication that

damages would. acerue to him by virtus of Section 1983.

I the United Btates Supreme Court, Sullivan relied

on Darrows v, Jackson 348 US 249 to justify his standing before

¢ Pt P = bk =

the vourt sines his race would not permit him to contend tha
protection of fection 1582, Darrows v, Jackson wag an action
for damages, white plaingiff aqai“atlﬁbitamé;;;;%ﬁzt. arising
out of breach of covanant in the gale of real estzte by the

hits defendant to a aegro., Shelly v. Kramor 334 U8 1, which

was decided five years previously hnd hald that such restrictive

covepants were valid betwean the parties but the Court, an arm
of the atata, could not enforca tham, in Darrows, Ythe court
neld that it was & salutary rule that one could aot zhallsnoe
the constitutionality of a statute unless he could show that
he was within the class protascted by the statate but celled
this a unigue case and if the respondent answayred in dmmasges,

the gtate would "punish® her for her failure to discriminate.

in the case of Sullivan, the Supreme feurt hald that
to sustaln his expulsion, because he demonstrated for Prosman's
rights, would be to punish him and cited Rarrows v. Jaokson.
Wwould it aot fellow, that although the o;u;_QQ;“1$;%;&“Z$W‘
expalliing Sullivan, as the restrictive covenant in Barrows
vas lawful, the court felt that such expulsion was in esffect,
*sunishment® by the State Court as the damages were vunishment
in Sarrows. But in Barrows, the petitioner asked the court for
demages for violation of the rastrictive covemsnt. In Sullivan,
csullivan asks dameges against Little Bunting Park as a result
of their legal action in expellisg hiwm. Little Hunting Park

does not ask the Court for damages againat Sulliven nor does

it seak “punishment” of Sullivan by the State. Al ehough

A
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——

Justice Douglas's opinion is replete with dicta the holdling on
Sullivan was gontained i his words "Undesy the terms of our
doclsian in Darrows thare is no guestion that Sullivan hase

standing to maintaln this action.”

It must be ewphasized that the holding in
nald that resteistive covepants were lagal and wvalid, the
enforuament by the Court, an arm of the stats, brought the
matter within the Pourteenth Amendment. Tramer asd Bayrows'

actions wera legal.

17 Section 1982 does not apply te Sullivan, then

what iz his bhssis for damages against Lithls Hunting Park?

To recover damages, Little Huntipg Park must owe a
duty to Sullivan, thers must be a breach of the duty resulting
in loss to Sullivan., Damnum Abscue Iajuria. Uniess an aot
is wrongful in the sense of being unlawful, it will not suatsin

a suit for damages.

The sbsenge of a wrongful act by Little Bunting Park
was found Ly this court which stated that ”@h@ra was ample
evidence to duntify {ths Board's] conclusion that the
complainant's acte ware inamicable to the Corporation masbers
and the Corporstion.” Justice Bouglas does not dispute this
Sourt's finding hut states

"We tura €o Sullivan's expulsioa for the advooacy

of Fraopan's cause. If that zanetlon, bagked by a
state gourt's judgment, Qan be imposed, the

e o

sullivan iz punishod for trying to vindicata tha
rights of pinorities protectad by Sectlon 1782.°

Listle Hunting Park is & private organizatien,
whother it be 2 sceial club or othewwise. Ay organization

has the ipherent right to presarve ixsel? from Jestruction and
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to promulgate rules and gmquluﬁiﬁnd fer the orderly operations
of ita business or agtivities. 2ules or laws, without penal

consegquences, wure a nullity.

The expulsion of Sullivan for violatioa of by-laws
and rulaes, whish he was presumed &0 hnow, for libel, forx
failure to ablde by the court stipulstion of July 16, 19635,
and for broack of the pesce, would hoave besn sustalpad by any
court, ineluding the Ynited Btates Supreme Court, if hs was not
*advocating® the rights of a mipopity. The Court doss not hnld
the expulaion illaaal but the lepositios of the judgment of a
staty coourt (et 2hae requsst of Sullivan) places the matter under

the Pourtesath Amendment and, therefore. uwnanforceshls,

if Litile Bunting Park has done no wrong to Sullivan

mast it respond isn damages ©o Sullivan?

CORTIRUING DAMAGES

fullivan asks this Court to order damages agalinst
rittle Hunting Park for the poriod of time elapsing hetween the
date this vourt antersed a decres adjudglng that Little Huntiag
rark had Jdone no wrong, and the present. In affect they
roguest dsmages from Little Hunting Park besausas they complied
with ihe ovder of thls court. Damnum Absqgue Injuriz, What
counld be pors legal than complying with the order of a duly
gunstitotsd Court? Until overtursed the decrea of the

Cirecuit tourt of Palrfax County was the law of the case.

On page 9 of his opinlen, Justice Douglas states
“Pinally ag to damsges.® Ramembering that the matter £s moot
as bo FProsman escept for damsges, is he speaking of Frooman's

damagen or Sullivan's or hoth?
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In the paragraphz lmmediately following the above

ptatomunt he citen:

238 U, 8.0, 1342 (4) providing for the protection
of eivil rights

Jdones v. ¥aysr Co. a8 &0 what doamages, 1f aoy.
mlght Be mepropriately redovered for & violation

of § 1981.

!%&lmg, o 327 U.8. 873 whers he guotes

‘where federally protected rights have bean

invaded , . . . end a faderal statute provides

For & qem@ra& right .

“The existence of & statukory . dmplies the
existenos of all neceuasary

repadian™

“a diaregard of the compand of a shatute”

s ek

Wwith the ceptinual reference to a federal statute,
after holding the § 1982 applied in thls omze, it could only
moan that his statutory raference is to § 19682 which applies

to "non-whites” and not to Sullivan,

The Supreme Court states that the right to damages is
a faderal right., Citing 8§ 1928, it held that hoth fedeval
and state rules on damages may be used., ¥ 1588 directs us to
tha common law, as changed by state conatitution and stabutes
and not inconsistent with the laws and constitution of the

In effect, the decision save a provision fox damages

does exist,--go find 16! 1In this gnesc, I am unsuccessful.

At commen law, slavery was agknowladged and
disorimination was gondened. In Vivginia. Code Section 18.1-356
ragquiring the separation of races at public asssemblages has not

hean repealed and it would be futile to search the Acts of




»t

nssenbly for Civil Rights Legislation. Therefore, the common
law has not basa changed in Virglais:if a right of damages does

awist it must be in the Federal Statutes.

UL8.¢. 3343 {4) glves original jurisdiction to

foderal courts “to fecover damages or to sacours goauitablie

L]

| or other relief under any Aot of Congress , «. .

Tagas & P.By v, Rigsby 241 U.8. 33,39, declded in

1816 and oited by Justige Douglas, was an action for danaged
for indurles baassd on the Pederal Safety Applicance hota,

| and dose not give us an answer. Justice Dougles guoves it as
| follows:

"A disregard of the command of the osystuts is a
: wrongful act, and where it resalts ln damage to
l one of the class for whoss especial bonafit the

statute was oenackted, the right to recover the Jama-
}‘ ﬂ;fﬂ&ﬁ 1‘ imliﬁ I o.

In the deciaion, the word “implied” is followed by a
b comma anéd thon the werds "according te the dogtrine of the

commonr law . . .+ "

L Nor does Texas & N. O. R. Co. V. Ry Clerke, 281 U. 8.

F. S48, 569372, vhich Justice Douglas cites for his sztatement
"the sxistence of a statutory right implies all recessary and

aspropriate remedies.* This case construed the Rallway Laboy

Act of 1926 which did not contaln a penslty for vielation. The

conrt held thet injunctive relief would lie with the words

ol L e

“the right is created and the remedy sxists.’

S

?i The Virginia Law Review, Volume 54, page 451 bemoans
g the lack of tort liabilizy under Title VII of the Civil Rights
%E Act of 1344 and susgents an "implicetion” of demages, by the
'%' courts, ender 42 §.1008. Howaver, on page 503, they conclude:
| HARRIS AND ROARK '

7

. ATTORNEYS AND
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Only the section 1988 approach might fail to provide
the reliaf necessary to accomplish the statutory
purpose-~the asproach will be unrewarding when

suit is brought in a federal court sitting in a
stats which does not recognize a tort theoxy gulita-
ble to granting relisf for employmant discrimina~

tion.

However, Justice Douglas is agreped that punitive
Z2amages will not lie whan he states: "Componsatary deanmages foy
fsprivetion of a federal right are governad hy faderal

stanflaeds o & ¢« &

The Plaintiffs’ brief ciltes Simone v. Aviscon, Local

713, Textile Workers of America 38¢ ¥. 24 1012 and other labor

. union cesas where sult for damages could be authorized under

42 § 2000e-5 (e} (£) (o) (r) (1) {§) (k). Rlec there are
rallroad cases and alr terminal cases eited where suit could

be authorized under 42 § 20008-2,

. Section 42 8 1988 directs the dlstrict court to the
-usto-Eoépnh"&néasgaiﬁiéry lay. The other cases cited by the.
plaintiff ;mj of little use to us eince they wers decided under

the commen and statutory law of the state in which the federal

court sits.

This court sits as a court of eguity now being called
upon to punish Little Hunting Park, by way of danages, for

its actions,

Little Hunting Park's directors, out of congern for
the welfare of their members, felt, rightfully or wrongfully
from a moral standpoint, that the admission ef a negro would
jappardlize thelr ¢lub by causing a decline in mesbership. They
sent a delegation to Sullivan to explain thelir position.

gullivan “demomstrated.” The dafendants, pursuant to their
by-laws, expalled Sullivan., They acted throughout on the

320
-
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advige of counsel and were determined right by this conpt.
Tarse years later a statute, wialch hed been sonstrusd for

102 years a8 a prohibiticn againet the states, is detowmined to
apply to us all and the acts of the Sefandants are fsalarsd

unlavful--ax post facto.

gullivan wants damages for, amcng other things,
abusive telephone calls from anonymous pexsons. Ine irony
of i+ all is that Little Bunting Park expelled ain for,
among oiher things, instigasing unfriendiy telepbone cells
e the officers and directors. Ne ssipulatsd in open gourt,
srior to hiz expulsion, that he would abide by the dsclslon of
the memhership of the club. He then flaunted that same eourt

from which he now deomands eguity.

My, and Hirs. Preeman contend damages because of

discrimination by their neighboras in a predominantly white

naighborhood. Such disoripination. they contend, was engendexad

by the assoclation’s action.” HNrs, Treaman admitted to being
she sublect of dimcriminstion during her entire life--even
vofore she heard of Littls Hunting Park, Ianc, To imply
responsibility on-Little Hunting Park for actions of the white
neighbors of Fraeman's would be stretching the doctrine of

sroximate caugs to ausurdlity.

Respectfully Submitted:

John Chas, Harris
1500 Balla View Boulewvard
Alenandris, Virginia 22307

Counsal for Defendants

March 1370

T e L e
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| CERTIFICATE OF SERVICE

I hareby certify that on the 7th day of March, |
| 1970 I served a copy 9f the forsgoing upcn defendants by ;
mailing a copy thereof, to counael of record.

:i !
[ |
i:

f Counsel for Defendants

I :
|
|

| |
( |
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| |
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ALLISON W. BROWN, JR.
Attorney at Law

Suite 501, 1424 - 16th Street, N. W.
Washington, D. C. 20036

March 9, 1970 FILED

MAR 11 970
Clerk
Circuit Court of Fairfax County W. FRANKLIN GOODING
Fairfax County Courthouse Clerk of the Circuit Contt
Fairfax, Virginia 22030 of Fairfax County, Va.

Attention: Honorable Jameg Keith

Re: Sullivan, et al. v. Little Hunting Park,
Inc., et al., In Chancery Nos. 22751,

22752

Dear Sir:

In plaintiffs' memorandum previously filed herein
we indicated to the Court that we would supply it
with a copy of the enclosed unreported opinion in
Terry v. Elmwood Cemetery, C. A. 69-490 (N.D. Ala.),
decided December 22, 1969. In addition to the en-
closed copy, which is for filing with the Court,
we are supplying defendants' counsel with a copy.

Very truly yours,

Lo (S, %

Allison W. Brown, Jr.
Attorney for Plaintiffs

ce & encl: ‘“

John Charles Harris, Esq.
1500 Belle View Blvd.
Alexandria, Va. 22307
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TN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN ' '

DISTRICT OF ALABAMA, SOUTHERN DIVISION

MRS, MARGARET FAYE TERRY, )
et al,, ) i
)
Plaintiffs, )
)
vS. ) CIVIL ACTION
)
THE ELMWOOD CEMETERY, ) NO, 69=490 e
t al, - o : s
et al., ; FILED IN CLERK'S OFFICE =~
7 PITTeT. i ~ A ) o
Defendants. ) NORTHERN DISTRICT OF ALABAMA
N N
UEC 221969
MEMORANDUM OPINION cLeay FRIAM B DAVIS

S. DISTRICT COURTE
CY: : ‘

DEPUTY CLERK
This clase action for damages, injunctive and/or

declaratory relief was brought by Negro plaintiffs, Mrs,
Margareé Faye Terry, Mrs. Jirmie Lee Terry and Mr, Blevin
- Stout, who werae not aliowed to purchase burial lots in the
public ceﬁetery i/owned and operated by defendant, The
Elmwood Cemetery Corporation. The facts are not disputed
and consequently the action has been submitted to the court _ *

for a judgment on thé pleadings %/purSuant to Federal Rules o

gg Ccivil Procedure {12(c).

Bill Henry Terry, Jr., a Negro citizen of the
United‘States and of the State of Alabama, volunteered to
serve his country as a soldier on Septenmber 22, 1968, was*

gent to Fort Gordon, then to Japan, and’ arrived in Viet Nam

é/ "phe law contemplates two classes of cemeteries, public
and private, The former class is used by the general commu-
nity or neighborhood or church, while the latter is used only
by a family or a small portion of a community . . . The test
i{s public user." smith and Gasten Funeral NDirectors, IncC. Ve
Dean, 262 Ala. 600, 80 So, 2d 227, 234 (1955) {quoting from
another case). Under this test, Elmwocod Cemetery is a pub=
lic cemetery, ' '

2/ The pleadings consist of tha Complaint and the Answer,




on March 8, 1969, Having a premonition that he might be

killed while in Viet Nam, he told his mother and young

wife, two of the plaintiffs in this action, that he wished-_]f;iJ
to be buried in Elmwood Cemetery in Birmingham, Alab;ma,
in the event of his death. On July 3, 1969, Bill Terry
was mortally wounded by the enemy while he was participat-' ?€g7;

ing in a search and destyoy nisgione. His body was sent

back to the United States with the customary military es-
cort, and upon arrival in Alabama was taken by\the military
authorities, in the company of the plaintiff mother and the_;ff

plaintiff wife, to the Elmwood Cemetery, where the two men=

tioned plaintiffs attempted to purchase a burial plot. A
man who identified himself as the manager of Elmwood refused ;{
to sell a cemetery lot for interment of Bill Terry's remains
to these plaintiffs.solely because they were Negroes.§ o
Elmwood has attempted to justify this action by answering
that it has a poliéy of refusing burial in its cemetery to
persong other than caucasians which is based on the fact
that all lot deeds for grave sitg§ at the cemetery contain’
a provision 1imiting interment in Elmwoocd Cemetery to mem=
bers of the Caucasian race, and that rules and,regulations'

promulgated by Elmwood in 1954 provide in part:

Cemetery lots shall be owned onlv by human
beings of the white and/or Caucasian race
and the said lots shall bhe used only for
purial of human bodies of the white and/or
Caucasian race, and such ovnership and use /
shall at all times be subject to the Rules

and Requlations and By-Laws of Elmwood now

or hereafter in force. Any attempted trans=

for of a lot or interest in a lot to one not
authorized to own same shall be invalid and

of no force and effect and the corporation

shall not be obligated to honor such trans-

fer.4/

it

3/ These facts have been taken almost verbatim from the
Complaint at 3-4.
4/

Answer at 1-2, ; .




J

Since Bill Terry's wife and mother had already
arranged for a funeral, when they were refused the right

to purchase a burial lot from Elmwood, they had no alteréf.i

native on July 19, 1969, but to have his body interredAinﬁifvifﬂffff

a Negro cemetery.

Oon July 25, 1969, the wife and mother of Bill
Terry, along with Blevin Stout, a Negro citizen of the’

United States who resides in Hueytown, Alabama, who also

was not allowed to purchase a grave site from Eluawood be- o

cause he was a Negro, filed this suit, alleging, inter alié,f“»

unlawful discrimination against Negroes as a class by
Elmwood, which discrimination constitutes a badge or inci—; 3j
dent of slavery contrary to the thirteenth amendment of the j;
Constitution of the United States and the 1866 Civil Rightsln;i
Act, 42 U,S.C. § 1982 (1964) . Jurisdiction of the court was?i

invoked pursuant to 28 U.S.C. §§ 1343 (3) & (4), 2201 (1954)::

The Terrxy plaintiffs have offered to exhume.the
remains of Bill Henry Terry, JrJy and to transfer them'to mﬁ
the Elmwood Cemetery if.the court declares that the defeﬁd-fi
ant wrongfully abridged plaintiffs' rights in refusing to-fi;
sell them lots in the cemetery solely because they were N

Negroes. ' : -

Elmwood, through its attornéysi has indicated tha£ :
it will dombly with ény declaration of rights the court.shali;
make in this matter, and therefore the court will simplyxdégﬁﬁ
clare the rights of the parties, as authorized by 28 u.s;c;gff
§ 2201 {1964y, and shall decline to issue an injunction at- Z

this time,

=t~

wr

I1¢ is the opinion of the court that the 1866 C1V517 f;ﬂI1
Rights Act, now embodied in 42 U.S.C. § 1982 (1964), requ;résifégfﬁ

»
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that Negroes and other non—-Caucasians be extended the same ff‘"fl
rights to purchase cemetery lots as whites are given, Tha£'~7”:“
Act provides:

All citizens of the United States shall have

the same right, in every State and Territory,

as is enjoyed by white citizens thereof to in=

herit, purchase, lease, goll, hold, and convey

real and personal property.

Prior to June 17, 1968, it had'long been assumed'
th;t this Act did not proscribe private discrimination, but
was enacted by Congress under the authority of the fourteenthfi
amendment of the United States Constitution, and thercby was;  5
circumseribed by the "state action” limitations of that
amendment.é/ At least one of the reasons for this erroneousi fi
agsumption was the tortured legislative history of the 1866: |
civil Rights Act., It was enacted by an angry and punitive
Congress, over the veto of President Andrew Johnson, shortly
after the close of the War Between thg States, - Because many fﬁu
legislators at the time were of the opinion that it was per-f;;J

haps unconstitutional, after the feourteenth amendment was

ratified in 1868, the 1866 Civil Rights Act was reenacted
in L870.§/ Because of its restricted interpretation, it was.ffi,

geldom invoked by the courts.z/

However, in June, 1968, the Supreme Court of the¢7 

.

§/ See 8 Washburn L.J. 268 (L969).
6/

- See Comment, Civil Rights: Housing Discrimination'--"7
Revival of Civil Rights Act of 1866, 53 Minn. L. Rev, 641
(1969) .

7/ A commentator has capsuled the history of the 1866 Agt A L
as follows: : '

~

Like the English artist Aubrey Beardsley, the 1866
civil Rights Act enjoyed early recocgnition, suffered
thereafter a long period of obscurity, and was dis-
covered anew by a later qene?ation.

Kohl, The Civil Rights Act of 1866, Its Ilour Come Round at
Lasts Jones v. Alfred H. Mayer Co., 55 Va, L. Rev, 272 (1969).
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United States in the landmark case of Jones v. Alfred H,
_ g ‘
Mayer Co.,—/ resurrected this statute from the catacombs

of desuetude, and held .that:

s

§ 1982 bars all racial discrimination, pri-
vate as well as public, in the sale or rental
of property, and that the statute, thus con-
strued, is a valid exercise of the power of
Congress to enforce the Thirteenth Amendment,-

The defendant has vigorously contended that in-

terasts in cemetery lots. fall without the scope of § 1982,
The court is not persuaded, Basically, there are two stringéi;;
to defendant's bow: (1) § 1982 can only be supported by
the thirteenth amendment if the section isbconsidered a
fair housing law, and Jones should therefore be limited towfi
jits precise facts; (2) the rights of a purchaser of é ceﬁé; l;
tery lot, because of its unique %ature, do not fall within’:;;
the meaniﬁg of the éhrase "real and personal property" as :  L
used in § 1982, The first aspect of the argument may bev;fi;f
disposed of quickly; but the second point réquires,more de-ifﬂ“

tailed consideration, “

: 10
Since the famous case of Marbury v. Madison,==

the doctrine of judicial review by the federai courts has
been fifmly establiéhed, and prohouncements by the United'  {i
States Supreme Court concerning the scope of congtitut10331 J, 
provisions and the breadth and validity of statutes are coneff
sidered the law of the land, binding on this and all othe:f¥¥ 
federal and state courts.ii/ It is true that the facts in;;;{f;;

Jones involved the refusal of the defendants to sell the

~

§/ 392 U.S. 409,

2/ 1d. at 413 (emphasis by the Court).
%2/ 5 U.S. (1 Cranch) 137 (1803)..
11/

See Cooper V. RAaron, 358 U.,S. 1 (1958).




N

-gonal property. Tn holding that the thirteenth amendment ad;*f

plaintiffs in that case a home in a Misgouri community

solely because the plaintiffs were Negroes, However, the

gtatements concerning the scope of § 1982 were broad, and
the effect of the declsion was to reactivate a stat&te which 2:;
had fallen into disuse. MNowhere did the Court indicate thaﬁi'f
§ 1982 could only be sustained under the thirteenth amendméhtii
if construed aé a fair housing law, To the contrary, its ;lﬁ;
"hadge of slavery" rationale indicates.that it considers
that § 1982 is valid and applicable in any situation in-‘_; j:

volvinq'racial barriers to the acquisition of real and pere7tw

thorized § 1982, the Court stated:

Thus, the fact that § 1982 operates upon the un-
official acts of private individuals, whether or
not sanctioned by state law, presents no congti-
tutional problem, If Congress has power under
. the Thirteenth Amendment to eradicate conditions
that prevent Negroes from buying and renting prov= -
erty because of their race or color, then no fed=
eral statute calculated to achieve that objective
can be thought to exceed the constitutional power
of Congress simply because it reaches beyond state
action to regulate the conduct of private indivi-
duals. The constitutianal question in this case,
therefore, comes to this: Does the authority of = :
' Congress to enforce the Thirteenth Amendment "BV .
appropriate Teqgislation' include the powex to G
eliminate all racial barriers to the acquisition .
of real and personal property? We think the an=- .° =
swer o that question is olainly ves. L=

"By its own unaided force and effect," the Thirs
teenth Amendment "abolished slavery, and estab-

1ished universal freedom.," . . . Whether or not

the Amendment itself did any more than that -- a
question not involved in this case == it is at A
least clear that the Enabling Clause of that Amend=. '
ment enmpowered Congress to do much more. For that
clause clothed "Congress with power to pass all. s
laws necessary and proper for abolishing all badges -

sy

And Thneidents of siavery in tne United States. ==

~

l%/ §92 U.S. at 438-39 (emphasis in first paragraph added,
emphasis in second paragraph by the Court).




. ’

Cases subsequent to Jones construing § 1982 con-_
clusively demonstrate that this court is on sound constitu—w
tional ground in recognizing the broad construction of the‘;;5f ?
reactivéted.statute. geveral recent cases have empéésizédﬁ? o
the broad 1angﬁaqe in ggggg,ﬁz/ three of them holding that‘; 5l;

- ~ 4 g
whites as well as Negroes are protected by § 1982,3—/,and»

another construing the section to protect Negroes from ex-
: , ' 15/ e
ploitation by white real estate entreprencurs.==< In addi- = .
_ oot . 16/
tion, since Jones, courts have avarded damages, both actual ==

1 / I
and exemplary,-z/ and attorneys' fees,== to parties whose -

~ 13/ o
A - gsee Walker V. pointer, 304 F, Supp. 56 (N,D. TexXe. 1969) ;3.

Gannon V. Action, 303 F. supp. 1240 (E.D. Mo, 1969); Central |
presbyvterian Church v. Black Liberation Front, 303 F. Suppe -
894 (E.D. Mo. 1969); Contract Buyer's Leagueé V. F & F Invest=:
ment, 300 F. Supp. 210 (N.D, I1l. 1969) 3 Bush v. Kaim, 297 Fo
supp. 151 (N.D. ohio 1969). o Rl
}ﬁ/ cee Walker v. Pointer, 304 F. Supp. 56 (N.,D., Tex. 1969) s
Gannon V. Action, 303 F. Suppe. 1240 (E.D. Mo. 1969)3 Central
presbyterian Church v. Black Liberation Front, 303 F, Supp.
894 (E.D. lMo. 1969) ., ' : s

15/ gee Contract Buyer's League ve F & F Investment, 300 Fo
supp. 210 (N.D., T1l. 1969) . &

Y

16/ gue Walker v. Pointer, 304 F. Supb. 56 (N.D. Tex. 1969)1°
pina v, Homsi, 1 Race Rel, L. Survey 183 (D. Mass. 1969) s :
Newbern v. Lake Lorelei, Inc., 1 Race Rel, L. Survey 185
(s,D. Ohio 1969) .

17 o
.""/ See Walker V. Pointer, 304 F. Supp. 56 (N.,D. Tex. 1969);
Mewbern v. Lake Lorelei, Inc., 1 Race Rel, L., Survey 185 - .

Eg/ See Pina V. Homsi, 1 Race Rel. L. Survey 183 (D.”Mass.f%f
1969) 3 Newbern V. Lake Lorelei, InCeys 1 Race Rel, L. survey ,
185 (S.D. Ohio 1969). ) . S i
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rights under § 1982 have been violated, in spite of the
fact that the statute dces not mention the availability

of these remedies, Finally, the Supreme Court itself,

on December 15, 1969, focused upon § 1982 to hold that
Negroes may not be barred from acquiring membership shareég;
in and therebyv becoming members of commnunity recreationa1 Lf'

. 1
organlzations.~2

Considering these authorities, this court, while -
recognizing that Jones has been strongly criticized by :
some commentators %9/ and was perhaps an exe:cise'in
judicial activism, is of the Opinion that its real effect, ?“
is to reactivate § 1982 generally. Itftherefore becomes |
the duty of this court to determine whether a cemetery lotaﬁﬁ:
is "property" within the meaning of the 1866 Civil Rights .

. 21
Act, 42 U.S.C. § 1982 (1964).--/

In any case, the concept of "property" is an
elusive one, Property law is replete with semantic prob-
lems, It is possible for the sihe court in the same juris-frﬁ

diction within the épan of a few years to give the same

lg/ See Sullivan v, Little Hunting Park, Inc., 38 U.S.L.W.e
4059 (Dec. 15, 1969). The Sullivan decision was handed down
after the instant opinion had been vrepared, and consequently
it is not fully discussed herein., However, Sullivan's thrust '
reaffirms this court's construction of § 198Z. :

29/ See, e€.d., 1968 Sup. Ct. Rev, 893 Thagard, The Making',:jf
of a Civil Rights Case: 'Jones Vs Alfred H., Mayer Company,
30 Ala, Law., 438 (1969).

21/ In this respect, the instant case appears to be one dfj -
first impression. Cow




general  type of interest in property several different -
2
labelsg == rFrequently too, the narrow line between con=.
23 : ; e LAY
tract rights and property rights is vague.-~/ The p;bblems_‘“'”

inherent in the area are compounded when interests in land o nl

are incorporeal in nature., However, if a functional rather .

than a conceptual approach is used toward property law and

interests in land, it is clear that a purchaser’'s interest -
in a burial lot is a "property right® whether it be called
an easement, license, fiqht of sepulture or whatnot. Tiffanfm

has stated:

The privilege of interring bodies in a burial
ground belonging to a corporation or associa-
tion has been referred to as an easement, as L
a usufructury right, and as a license., However;. .
characterized, the lot holder, as he is fre= ' A

" quently termed, even if not owner of the fee, ot e
has an interest in the lot which is such a g
property right as the law recognizes and pro=
tects from invasion.24/

In the final analyéis, a "property right" of any nature
may be defined as "that type of relatiohship which is en- rf'

: 25
titled to protection from a decigion maker.“°—/

EZ/ For instance, in the field of property law concerning
real covenants in restraint of trade, which may or may not
run with the land, a promise in a deed not to build a store
upon a certain parcel of land might be called an "easement," -
a "covenant," an "equitable servitude," an "equity," or dn
"amenity," depending upon whether the action is equitable
or legal in nature, and the particular result the court -~
would like to reach. See C. clark, Real Covenants and Other
Interests Which "Run With Land" 5 (2d ed. 1947); Comment,
Real Covenants in Restraint of Trade =- When Do They Run
with the Land?, 20 Ala. L. Rev., 114 (1967). . .

33/ Comment, Real Covenants in Restraint of Trade =-- When ..
Do They Run with the Land?, supra note 22, at 117. See also,
Spencer v, Flint Memorial Park Ass‘'n, 4 Mich. App. 157, 4
144 N.W.2d 622 (1966). _ . ’

i

o S

24/ | |
--/ 3 H. Tiffany, The Law of Real property § 774.(3d ed. ARt
1939), - See also 2 R. powell, The Law of Real Property 4 262 ;“{ﬁ;~

(Recomp. 1967).

2
né/ H. Cochen, Fundamentals of Land Use Law ix (1962).,

ES
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( .

Tested against this standard, it may be con-
clusively established that interests in cemetery lots
are property rights. It has been held in Alabama, and
this is evidently in accord with the common law in many
states, that owners of cemetery lots may maintéin actions
of trespass against persons who wrongfully interfere with
their grave Sites,zg/ that title to a cemetery lot ma? béJ-ﬂ HEJ
obtained by prescription or adverse possession,gz/ and
that actions equitable in nature may be maintained by a
lot owner's heirs to prevent interference with a dedicatedvt
alleyway adjacent to the burial plot.gg/ Moreover, ceme-
tery lots may be Spelelcally devised or pass by intestate;ﬁ
SUCCeSSlon.gg/ In addltion, the Alabama Legislature has
recognized that a cemetery lot is some type of property |
interest, because it has exempted cemetery lots from "levy

30/ .

and sale, under execution or other process,"==-

The conclusion that the owners of burial rights

have a property interest in their lots is further sup=-

ported by a recent Michigan case,“\Spencer v, Flint Memoriél“&w

31
- Park Ass n,--/ which held that it is a denial of equal

26
--/ See Smith and Gaston, Inc. v. Dean, 262 Ala. 600,

80 So, 2d 227 (1955); Bessemer Land & TImprovement Co, V.
Jenkins, 111 Ala, 135, 18 So. 565 (1895); 3 H. Tiffany,
supra note 24, .

Z_/ See Union Cemetery Co, v. Alexander, 14 Ala., App. 217, -
69 So, 251 (1915); Annot., 107 A,L.R, 1294 (1937) ("It g
seems to be well established that right in a cemetery lot Bk
may ke acquired by adverse possession just as any other ine . &
terest in real estate may be acquired . . .").

k- S

28
-—/ See Weiss v, Taylor, 144 Ala. 440, 39 So, 519 (1905).
22/ See Annot,, 26 A.L.,R.3d 1425 (1969)., If a burial lot

is not specifically devised, or if the owner thereof dies
intestate, the property interest in the lot passes to the

owner's heirs at law, 1Id, _ o
39/ Ala, Code tit., 7 § 628 (1958),
21/ 4 Mich. App. 157, 144 N.W.2d 622 (1966),
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protection of the law in contravention of the fourteenth

amendment "for a state to enforce a restrictive agreement

of a cemetery association which would deny the owner of a- .

[N

cemetery plot, who is a Negro, the right to bury a non-
Caucasian therein."22/ The Michigan court recognized the ~ =
semantic: problems in this area, but condluded'that‘anf }17aL

interest in a cemetery lot is a property rights

As pointed out by the defendant, the in=-
terest of the plaintiff herein is a burial
right or right of sepulture. There is no
question but that such bhurial right is a -
peculiar interest incapable of being pushed
into the convenient pigeonhole lawvers and ‘
judges are so wont to place difficult con-. = ¢
cepts, It is not a fee interest, but rather .
a right of burial which is transferable and .
the rights of holders thereof are legally
enforceable . « . « Regardless of what
label we hang on this interest, it is a
property right.33/ :

To establish that cemetery lot owners do not
have "property rights" in cemetery lots, the defendant
relies primarily on several general statements from legal .;5
encyclopedias;zﬁ/ and some obsgrvations'made by the Alabamafﬁ

Suprene Court in a 1955 case.gg/ However, these pronounce-_f

ments may be explained away by noting that later in the

22/ 144 N,.W,2d at 623,

33/ 1a. at $28. The Spencer case is discussed with ap-
proval in Note, Constitutional Law -- Racial Restrive Cove= .. -
nant Cannot Be Recognized As a Defense to a suit for Spe- -
cific Performance of a Cemetery Burial Contract, 13 Wayne

L. Rev, 735 (1967). ~

34/ See 14 Am, Jur. 2d Cemeteries § 25, at 732 (1964))
14 ¢,J.S. Cemeteries § 25, at 84 (1939).

35/ See Smith and Gaston Funeral Directors v. Dean, 262 Ala, -
600, 80 So, 2d 227, 230 (1955)., -

w 1l - .
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same authorities, statements are made to the effect that
burial rights are property interests,gg and by recogniz;':
ing that the writers of these conclusions were strugglingy
with the semantic: problems inherent in the area, v
Assuming then, that the owners of cemetery lots,
or burial privileges therein, have a "property right" in
such lots because their interests will be recognized, prOQG;;
tected and effectuated by the courts, it is clear that
cemetery lots are "property"” within the meaning of § 1982,'5
because the words "real and personal property” as used in -

the statute exhaust all the possibilities of types of

36/ 1n 14 Am. Jur, 2d Cemeteries §25, at 733 (1964), it is
stated: o

Even though the purchaser of a cemetery lot may not
‘acquire the fee simple title to the property, he has

a property right in his lot which the law recoqnlzcs
and protects by appropriate remedies from invasion, <
whether it is by a mere trespasser or by the corpora-
tion itself, He acquires the exclusive right to make -~
interments in the lot, and a right to the free and un- =
obstructed use of the alleys and driveways.in the ceme=-
tery for the purpose of obtmining access to his lot. )

And in 14 C.J.S. Cemeterles § 25, at 85, the following ob-
sexvation is made:

The lot owner's title to the lot is a legal estate,

and his interest is a proverty right entitled to pro-

tection from invasion, but only in a restricted sense

does it constitute an interest in real prope:ty. "
In Smith and Gaston Funeral Directors v, Dean, 262 Ala. 600,

v 80 Sa 2d 227, 232 (1955), the Alabama Supreme Court, quotlng
from another case, made the following statement:

Ordlnarilv, the purchaser of a lot in a cemetery ac—=:
quires only an easement or license to make interments
therein exclugive of others. This right of sepulture
is a property rlqht, subject to reasonable rules and
requlations governing the cemetery and, of course, to
be controlled by the state in the exercise of its

police powers. When that right is violated, the owner. fg{{f’fff
is as certainly entitled to all the remedies which the i
law affords as if he owned a fee simple. S




37
pxoperty."w/ This view concerning the scope of § 1982 is

supported by the observations of a commentator on the sub-Ef'.fyﬁ

ject:

oo

A comparison of Section 1982 with the more
raecent [civil rights] statutes reveals im-
portant differences in the types of property
transactions which each was designed to pro=-
tect, On one hand Section 192982 refers to
"real and personal pronerty,”™ without fur-
ther qualification., There can be no ques-
tion from a reading of the briefs that the
parties in Jones V. Mayer were keenly aware
of the potentlal expansive interpretation of
this term., Since most definitions of prop-
erty consider real and personal property to
exhaust the generic concept of “property,"”
rather than being divisions of a larger class,
the words of this statute are seemingly all-
inclusive,

This expansive definition of the term accords ‘
with the general purpose of Congress in draft-
ing Section 1982, The policy of Section 1982 . ;
was to allow the emancipated slaves to partici=- .

. pate in the wealth of the nation., There is no .
reason to assume that Congress meant to limit
the scope of these terms as they are generally
understood, by carving out any portion of prop=
erty from Negroeq' buving power. It therefore
appears that "real and personal property,” as
ugsed in Section 1982, would include more than
just housing, food andiclothing . . . 38/

39 '”
Furthermore, in Walker v.'Pointer,--/the Northern -

pistrict of Texas held that implied easements of ingress and :
egress, and licenses, are "property" within the scopé of ;
§ 1982, 1In that case, white plaintiffs were allowed both*
actual and exemplary damages, where the ménager‘of an apartégf

ment house had evicted them with malice solely because they =

22/ In most modern jurisdictions "all property is divided

into two general classes, real and personal, and these terms }”-f
are commonly used to denote property of all kinds,.” 73 C.J.S.
property § 4 (1951),

. 38/ Note, Jones v, Mayer: The Thirteenth Amendment and the .
Federal Anti-Discrimination Laws, 69 Colum, L., Rev, 1019, 1028 29
(13969). '

39/ 304 F, Supp., 56 (N.D, Tex., 1969).
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cepts of "state action" and other judicial techniques,

had entertained Negroes in their apartment. Under this -
authority, it is clear that cecmetery iota, or rights of

burial therein, even if considercd "cagemonts" or [1i=

censes," are "property" within the meaning of § 1982,

The court is also of the opinion that because
of the new interpretation of § 1982, the.racial covenantg
and reqgulations of Elmwood restricting buriél in its cemé-"-J
tery to.Caucasians are void and of no legal effect,.becauseﬂf;
now, under Jones, even private discrimination is unlawfu1_ ;f
in the sale or purchase of real or personal property. Théfz

court is, of course, aware of the decisions in Shelley v. -

Kramerég/ and Hurd v.,Hodge,éE/ and their progeny, which
held in effect that neither state couris nor the fedérél

courts in the District of Columbia could enforce racial fe-?fﬁ
strictive covenants without contravention of the equal proéiuf
tection clause of .the fourteenth amendment or the public
policy of the United States. 1t was generally assumed un= o
der these decisions that private discrimination was still

constitutionally allowable, eveH though under expanded con-*ffj

courts more and more reached out to strike down discrimina- - -

tory‘practices.ég/ However, the day has past wheﬁ even pri-ff

vate discrimination in the lease or sale of property will be.

40 |
49/ 334 y.s. 1 (1948).
i/ 334 U.S, 24 (1948).
42/

-='  Note, Constitutional Law -= State Action == Racial
Restrictive Covenant Cannot be Recogniized as a Defense to .-
a Suit for Specific Performance of a Cemetery Burial Con--
tract, supra note 33, at 735-36.
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allowed by the United States Supreme Coﬁrt.gz/

In all fairness to Elmwood, it should be noted
that covenants restricting burial in cemeteries tééCau-
casifsns are not a Southern or Alabama phenomenon.'iAs
recently as 1953, it was estimated that there were racial
restrictive covenants in ninety per cent of all public
cemetery deeds énd-regulations in the United States, be-
cause "beople, 1ike animals, prefer to be with their own.

kind."éé/ . LM ,f

43 -
--/ The Court made this point clear in Jones V. Alfred H, = -

Mayer Co., 392 U.S. 409 (1968), when it stated:

Thus, when Congress provided in § 1 of the civil
Rights Act that the vxight to purchase and lease
property was to be enjoyed equally throughout the
United States by Negro and white citizens alike,
it plainly meant to secure that right against in-
terference from any source whatever, whether gov-
ernmental or private.

1d, at 423-24, It might be noﬁédvthat litigation expense ..
to all parties involved in the instant case will most likely -
be minimized by a frank recognition that if this case is x
appealed to higher federal courts, the outcome in favor of =
the plaintiffs is a virtual certainty, given the emotional
posture of the case, and the federal appellate courts' in- .
creasing impatience with any kind of distinction based on
race. See, e.d., Alexander v. Holmes County Bd, of Educ., -
38 U.S.L.W. 3161 (Oct, 29, 1969) ("all deliberate speed’,
doctrine in school desegregation abrogated). “ .

ﬂﬂ/ Rice v. Sioux City Memorial Park, 245 Iowa 147, 60 N.W.
110 (1953), aff'd mem, 438 U.S, 880 (1954), vacated, peti-=
tion for cert, dismissed, 349 U.S. 70 (1955)., Although the -
actual reference was made to "private" cemeteries, the cone. -
* text of the statement clearly shows that under the test "
enunciated in note 1, supra, the cemeteries referred to
were public in that they were and are used by the general
community. In response to the comment that "people, like
animals, prefer to be with their own kind," one cannot re=
sist quoting Judge Dooling of Californias : i

I cannot believe that a man's mortal remains will = o
disinteqrate any less peaceably because of the S
clogse proximity of the body. of a member of another - ..-..
race, and in that inevitable disintegration I am.
aure the pigmentation of the skin cannot long en=
dure., .« o ) /

Long V. Mountain View Cemetexry Ass'n, 130 Cal. Apps 2d 328,
278 p.2d 945, 946 (1955) (concurring opinion).,

1414



Also, the court is aware of and has examined
the several decisions that have upheld récial restrictivebh"“
covenants or requlationg with regard to cemetery lots.ég/k e
However, it suffices to observe that this authority is |

obsolete, all of it antedating dones.

Applying the principles enunciated herein to
the facts of the instant case, the court holds that under
§ 1982, defendant Elmwocd is legally obligated to sell -
burial plots in its public cemetery to all United States . f1
citizens, on equal termsg, without regard to race or color, 1t
and has unlawfully abridged plaintiffs' rights under’such)i'
statute by refusing to sell them cemetery lots solely be;
cause they are Neqroes. Further, the court declares thatlif ﬂ

the provisions in all existing Elmwood Cemetery lot deeds

limiting interment in such cemetery to members of the
Caucasian race, and similar provisions in the Elmwood rules ff'

and requlations, are void and of no legal effect,

Since the court has cgncluded_that § 1982 is‘m
dispositive of the rightS'and duties of;the pafties td
this case, it will not consider the contention of the »
plaintiffs that the action of defendant Elmwood in refus-,fﬂff
ing to sell cemetery lots to plaintiffs was also violatﬁvé'" }
of 42 U.S.C. § 1981 (1964). 'Furthermore!‘because compensa-,é?
tory damages cannot yet be accurately ascertained, the ?%;

court will pretermit consideration at this time of plain-'i}“ﬁ

- £iffs' claim for damages, both compensatory and punitive, ﬁ f7

»

32/ See, e.g., Forest Lawn Memorial Park Ass'n v, s
De Jarnette, 79 Cal. App. 601, 250 P, 581 (1926); People

ex rel, Gaskill v. Forest Home Cemetery Co., 258 Ill. 36,
101 N.E., 219 (1913); Rice v, Sioux City Memorial Park T
Cemetery, 245 Iowa 147, 60 N.W, 110 (1953); Annot., 110 A,L,R, . 7
388 (1937) (right to exclude from privilege of burial in’ ST
cemetery). ' ’ _

C

(42
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and for attorneys' fees. Consequently, jurisdiction

‘of this cause will be retained, pending voluntary compli=
ance with the principles enunciated and rights declared
in this opinion, and reapplication to this court by the’

plaintiffs for an award of damages.

Judgment in conformity with the foregoing

opinion will accordingly be entered,”®

_QQL'_/ZM! 44,,_2‘/ AN D

‘HII:.F JUDG

* Credit is due Robert L. Potts, Law Clerk to the Court,
for the preparation of this opinion.
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TN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN

DISTRICT OF ALABAMA, SOUTHERN DIVISION

et al., NORTHEM{DblMCTOFI»ABAMA
. | o i
Plaintiffs, ULC¢42t969
- DAVIS
V8. CIVIL ACTIONG cx ‘QL('JLE{ g“‘ERzch:T coua‘ﬁ

THE ELMWOOD CEMETERY, a

NO, 69=490 e DE"JTr,_CLER's ERE
corporation, et al., ‘ RN

vvvvvvwvvvv

Defendants.

In conformity with the opinion of the court
contemporaneously filed herewith, it is ADJUDGED and
DECREED by the court, that under the 1866 Civil Rights
Act, now embodied in 42 U.5.C. § 1982 (1964), defendant“
Elmwood is legally obligated to sell burial plots in its
public cemetery to all Ugited States Citizens, on equal
terms, Qithout regard to race or color, and has unlaw=-
fully abridged plaintiffs® rights under § 1982 by refus-
ing to sell them cemetery lots solely because they aretf?

i ‘n

Negroes.,

It is further ADJUDGED and DECREED that the
provisions in all existing Elmwood Cemetery lot deeds
limiting interment in Elmwood Cemetery to members of the ;;,
Caucasian race, and similar prov151ons in the Elmwood 1

rules and regulations, are void and of no legal effect.

Tt is further ADJUDGED and DECREED by the
court that jurisdiction of this action be retained for

-the purpose of;passing'updn claims for damages and attor=

neys® fees asserted by plaintiffs.

poNE this 22%9day of December, 1969.

RV OV P e
C{}LF JUDGE @

144




Fairfax County courthousa,;uf
Fairfax, Virginis, 22036=,
April 1& 1970,

Mro Aliiﬁm w. Bl’m, Jr', MRS

Suite 501;

1424 16th Street, N. W.,

Washington, D. C. 20036 SRR
- TR APR 1471970

Mr. John Charles Harris,

1500 Belle View Boulevard, W. H:Aﬁug Gfgﬂf;m
Alexandria, Vh‘ginia. 22307 ) e Got::t]y. o

M B,

Re: Sullivan v. Little uunzing Park, ete, ch; 22?5t*
Freeman v. Little Hunting Park, ete. « Ch. 22252.

Gentlemen:

These aause@ came before me on March 24, l970, for a éetarmiﬂazi
of the question of damages. Since there uaxe decrees ddverse td e
complainant in the first hearing this question was not reeched. Bett
were remanded for further proceedings. At the Caurt's. requasnaw i
memor@nduma of uthorities were 3ubmitced on che queatian oﬁ ,ama‘e

After hbpring the argument of aounael. and ecusidexins tha
cited, and after a further review of the céscﬂmony given ae :he
have reached the following concluaions: r :

1, No exemplary damages should be awarded in thase uaae$,..mﬁ,&* _
type of damage 18 not allowed because of any speciel merit in' the iﬁ}_;a
party's case, but is awarded by way of punishment to the off@nda‘“‘_ .

a deterrent, & warning and an example to others. While feelingd“on. bo
sides were rather warm, this was not unususl in such: steuaeionalaﬁﬂuh

time. But there was not that malice present which would warrast 3
demages. Even 1if the case were otherwige, howaver, I cam fihddmer ' .
authority, nor heve 1 been cited to any, where exemp  damaged. wore.
allowed in equity. Indeed, the general rule appears to bg to ths
contrary (25 CJS 1115, Exemplary Demages, citing 155 F 24 59. : Sed

Hart 86 F. Supp. 787). The Virginia cases all hold that exemplox
demages are never recoverzd as a matter of right, but redt withim
sound discretion of the court. Therefore, they will be deniaﬂ in &Gh
cage, s




o

2. Nor will the request for counsel fees be allowed. As pol
out above there is not that malice nor wantonmess that would warrant.
such a recovery, nor can the defense in either suit be classed as.
frivolous 8o as to justify allowance of counsel fees on.that gréund
In Virginia the rule is well established that counsel feesare mof
recovercble as damages. I =

'3, Compensatory damages, however, should be allowed to the
complainants. Neither side has cited any authority to either gu
or defeat the claim for continuing damages. But I do not think:
is material. Only Mr. Freeman makes claim to actusl monetary demafes -
and these are minimal as well as vague and speculative for ths*g@stﬁ_q,,éu
part. I do not think, however, actual monetary loss is necessary to . -
be entitled to damages. In fixing damages I have noted awards ia the '
federal cases cited and I am not urmindful of the court costs.  There=:.
fore gfmage@ will be awarded against Little Hunting Park, Ine., omly, .
as follows: T o

Mr. Paul E. Sullivan $250.00
The Sullivan children (7) :
' $50.00 each 350.00
$650.00
Mr. T. R. .‘Remn, er $1.500¢00
Mrs. Laura Freeman , 2,000.00 -
The Freeman children (2) PR
$500.00- each 1,000.00
$4,500.00

Interest will be allowed from the date of the judgment order.
4. The cietk has been requested to tax the caurt:costs.agfﬁ

_ Mr. Brown ca&n prepare a decree)in accordance with the EQré
submit it to Mr. Harris for his approval as to form.

Very truly yours,

James Keith. e F g e L
JK!QIC ‘ ’ ‘ A ) ¥ b s ,;;,g,;-." A

i
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

PAUL E. SULLIVAN, et al.,

3 sa 4@

Plaintiffs
V. : In Chancery No. 22751
LITTLE HUNTING PARK, INC., et al.,

Defendants.

‘T. R. FREEMAN, JR., et al.,

Plaintiffs :

v. . In Chancery Ng. 22752 )
LITTLE HUNTING PARK, INC., et al., : __ N
o "x.q_____'_/"'

Defendants :

JUDGMENT ORDER

THIS CAUSE came to be heard on the remand from the
Supreme Court of the United States for a determination of
damages, upon the authorities cited by the parties and was

argued by counsel.

AND it appearing to the Court that the Complainants
are entitled to compensatory damages from the Defendant,

Little Hunting Park, Inc., only, it is therefore

ADJUDGED, ORDERED and DECREED that the Complainants

recover from the Defendant, Little Hunting Park, Inc., the




- c OSE
sums appearing opposite their names together with their eash

and interest from the date of this order:

Paul E. Sullivan $250.00
Flora L. Sullivan 50.00
William F. Sullivan, an infant 50.00
Graciela P. Sullivan, an infant 50.00
Ana L. Sullivan, an infant 50.00
Maire Sullivan, an infant 50.00
M. Dolores Sullivan, an infant 50.00
M. Monica Sullivan, an infant 50.00
Brigid Sullivan, an infant 50.00
T. R. Freeman, Jr. 1,500.00
Laura Freeman 2,000.00
Dale L. Freeman, an infant 500.00
Dwayne L. Freeman, an infant $500.00

And it is further ORDERED that, pursuant to Section
8.751 of the Code of Virginia, the sums due to
William F. Sullivan, Graciela P. Sullivan, ZAna I. Sullivan,
Maire Sullivan, M. Dolores Sullivan, M. Monica Sullivan and
Brigid Sullivan, infants, be paid to their father, Paul E.
Sullivan, who shall use the same for their educa;ion, maintenance
and support. And the sums due to Dale L. Freeman and Dwayne
L. Freeman, infants, shall be paid to their father,
T. R. Freeman, Jr., who shall use the same for their education,

maintenance and support.
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To the foregoing, the defendant has duly excepted:

ey

This ORDER is final.

A

Enter this 2 7 day of '

0 JUDGE

Counsel for Plaintiffs

?[a.}nfi‘,'\(‘fs c’ycelof o the

Mao(’fgc!acy s{ e (:?cf(;
) . cﬁ (amf&nsafcﬂf

7 A <y 74 ) )
Ol € R iy fom damoges o d the €ailore

Counsel for Plaintiffs ¢

,."L
s
?ou e for Plalntlffs

& Q’a_y s

ZS charc( Pﬂﬂ (—f/‘/'(‘ OQG-—W.&TF‘S

AN Covnse| "ic(‘}

SEEN AND. EXCEPTED TO: -

,%\_ﬁ/émlk)\

CQuns_T'for Defendants
K.\A —, \_,-’/

T




| < FILED
VIRGINTIA ,A/
Ju s a7

IN THE CIRCUIT COURT OF FAIRFAX COWNTRANKLIN GOODINS
Clerk of the Circvit Coug
.. & Foitax County, ¥ae

PAUL E. SULLIVAN, et al.

Plaintiffs,

V. IN CHANCERY NO. 22751

oe o8 en 8¢ s 9

LITTLE HUNTING PARK, INC., et al.

Defendants

T. R. FREEMAN, JR., et al.,

Plaintiffs,

V. : IN CHANCERY NO. 22752

LITTLE HUNTING PARK, INC., et al.

Defendants

! NOTICE
TO0: Paul E. Sullivan, et al.
c/o Robert M. Alexander, Esquire

2011 South Glebe Road
Arlington, Virginia 22204

I8 TAKE NOTICE that on the 17th day of July, 1970 at the
hour of 10:00 EDST or as soon thereafter as counsel may be
heard, the undersigned will move the Circuit Court of Fairfax
County for the entry of an order staying the judgment in this -
cause to allow the defendant, Little Hunting Park,;InéGFEOrated,

I to apply for a writ of error to the Supreme Court of Appéals.

! %iifleﬁgpnting Park, Inc.

™ Counsel

|
|
|
HARRIS AND ROARK |
ATTORNEYS AND |
COUNSELLORS AT LAW }
1800 BELLE VIZW BLVD.

ALEXANDRIA VA. 22307 ||




HARRIS AND ROARK

ATTORNEYS® AND

COUNSELLORS AT LAW

1800 BELLE VIEW BLVD,

ALEXANDRIA VA. 22307

CERTIFICATE OF SERVICE

s

T hereby certify that on the 9th day of July, 1970, I
served a copy of the foregoing Notice on the Plaintiffs by
mailing a copy thereof, postage prepaid, to their counsel of

record, Robert M. Alexander, Esquire, 2011 South Glebe Road,

Arlington, Virginia, 22204.

~

v :
John Thas.,) Harris

Counsel for Defendants

&%
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HARRIS AND ROARK
ATTORNEYS AND

COUNSELLORS AT LAW

1800 BELLE VIEW BLVD,

ALEXANDRIA VA. 22307

| FILED

VIRGINTIA A (‘/
JUD 30970

IN THE CIRCUIT COURT OF FAIRFAX &b[ﬂ@&KUN GOOD'%@
- makddeMMt&nn
mxwmchugmL«

PAUL E. SULLIVAN, et al., :
Plaintiffs, i

v. ; IN CHANCERY NO. 22751
LITTLE HUNTING PARK, INC., et al.,vz
Defendants. :
T. R. FREEMAN, JR., et al., ;
Plaintiffs, i

v. ; IN CHANCERY NO. 22752
LITTLE HUNTING PARK, INC., et al., ;
Defendants. ;

MOTION

COMES NOW, the defenahnt,_Little Hunting Park, Inc.,
by counsel, and moves the court that the execution of the
judgment entered in this cause be stayed to allow the defendént.
to apply to the Supreme Court of Appeals for a writ of error to

the judgment of this court. g W

Little Hunting Park, Incorporated
<




HARRIS AND ROARK
ATTORNEYS AND

COUNSELLORS AT LAW

1800 BPELLE VIEW ELYVD.

ALEXANORIA VA. 22307

CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of JulyE’l970, I

served a copy of the foregoing Motion on the Plaintiffs by

"mailing a copy thereof, postage prepaid, to their counsel of

record, Robert M. Alexander, Esquire, 2011 South Glebe Road,

Arlington, Virginia, 22204.

14 =,

T

=

e

™

(john Chag/. Harris

Counsel for Defendants
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HARRIS AND ROARK
ATTORNEYS AND

COUNSELLORS AT LAW

1500 BELLE VIEW BLVD.

ALEXANDRIA VA. 22307

VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

PAUL E. SULLIVAN, et al.,

PLaintiffs,

V. : IN CHANCERY NO. 22751

LITTLE HUNTING PARK, INC., et al.,

29 oo

Defendants.

T. R. FREEMAN, JR., et al.,

Plaintiffs,

5 4% es ee 20 es

v. ) IN CHANCERY NO. 22752

LITTLE HUNTING PARK, INC., et al.,

Defendants.

ORDER

Y

THIS CAUSE came to be heard on the motion of the

defendant, Little Hunting Park, Inc., that the execution of the

. (]
judgment entered Y?h@g}ﬁ? 470 “be stayed to allow the
3 ' ’

said defendant to apply for a writ of error to the judgment of

%

this court.
And it appearing that this motion should be granted,
it is,

ORDERED, that the execution of the judgment of
‘Q]’\Q,¢ 17 4_ 1572 be stayed for (7) 0] days, upon the

defendant, Little Hunting Park, Incorporated, or someone else
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—
for them entering into bond in the penalty of S':> 69@7

e,

‘/‘;7 day of

| with good and sufficient surety conditioned according to law

days from the date of this order.

y/4 , 1970.
[§

/4\:-;}-:’(' at."f// /(\/ 4

| within
||
, ENTERED this
e
QL
B { x

I st N

!! ‘/"' '\;‘Ht \}___— e A,

', Uohn Chas. Harris
Counsel for Defendants

A

[

Robert M. Alexandef -
Counsel for Plainﬁiffs¢%§;

HARRIS AND ROARK
ATTORNEYS AND

COUNSEKLLORS AT LAW b

1800 BELLE VIEW BLVD, I! 155 a

ALEXANDRIA VA, 22307

- S f;szyia'

A AL o,
/‘5.\? “
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HARRIS AND ROARK

ATTORNEYS AND

COUNSELLORS AT LAW

1800 BELLE VIEW BLVD,

ALEXANDRIA VA. 22307

o | ' FILED

JUL 23 1970

W. FRA. KLIN GOOD1NG

Cherk of e Circuit Court

vVIRGINTIA:
of Fuirtas ounty, Ya

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

PAUL E. SULLIVAN, et al.,

Plaintiffs,

IN CHANCERY NO. 22751

Ve

LITTLE HUNTING PARK, INC., et al.,

Defendants.

T. R. FREEMAN, JR., et al.,

Plaintiffs,

IN CHANCERY NO. 22752

Ve

se so

LITTLE HUNTING PARK, INC., et al.,

Defendants.

NOTICE OF APPEAL
AND ARSIGNMENT

OF ERROR

TO0: W. Franklin Gooding, Clerk
Circuit Court of Fairfax County

Court House :
Fairfax, Virginia 22030 ' s

Notice is hereby given by the defendant, Little

Hunting Park, Incorporated, by counsel, of its appeal of the

final judgment entered in the above styled action on the

27th day of May -, 1970.

—

The following are assigned as error:

|
°

1 ’g&




HARRIS AND ROARK
ATTORNEYS AND
COUNSELLORS AT uwl

1800 BELLE VIEW BLVD}!

ALEXANDRIA VA. 22307

1. The action of the trial court, by its order of
February 6, 1970, in enjoining and restraining the defendant
from refusing to permit Negroes and other non-white persons
from using the defendants facilities and not limiting such
injunction to the interference, by the defendant, with the

right of Negroes to lease property.

2. The action by the trial court by its order of
February 6, 1970, in enjoining the defendant from refusing to
make any of the goods, services, privileges, advantages or
accomodations of the defendant available to Negroes and other
non-white persons and not limiting such injunction to the

defendants interference with the right of Negroes to lease.

3. The action of the trial court, By its order of
February 6, 1970, in enjoining and restraining the defeﬁdant,
from any practice which deprives, directly or indirectly, any
person of the right to full and equal enjoyment of the goods,
services, facilities, privileges, advantages and accomodations
of the defendant's facilities?'without discrimination or
segregation on the ground of race or color. Such injunction
hould have been limited to restraint against any act which

interferes with the right of a Negro to lease.

4. The action of the trial court in éwardinébdamages
for the tort of "discrimination" when such tort does not exist

at common-law or by statute.

5. The action of the trial court in awarding damages

to the Sullivan plaintiffs .

6. The action of the trial court in awarding damages
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i to Flora L. Sullivan, William F. Sullivan, an infant, Graciela
P. Sullivan, an infant, Ana L. Sullivan, an infant, Maire

Sullivan, an infant, M. Dolores sullivan, an infant, M. Monica
sullivan, an infant, Brigid sullivan, an infant, T. R. Freeman,
Jr., Laura Freeman, Dale L. Freeman, an infant and Dwayne L. |

Freeman, an infant, solely on the basis of mental anguish without

any actual or pecuniary damages.

7. The action of the trial court in allowing the

| plaintiff, Paul E. Sullivan, to present evidence on the 24th

day of March, 1970, as o the "continuing" damages from the

date of the original trial until the 24th day of March, 1970.

g. The action of the trial court in considering such

"continuing"” damages in making its award.

i . .
' Little Hunting Park, Inc.

i

Counsel

s

.Jdhn Chézp/ﬂarris
Cotn or Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of

Appeal and Assignment of Error was served on the Plaintiffs, by

mailing a copy thereof, postage prepaid, to their counsel of
Glebe Road,

record, Robert M. Alexander, Esquire, 2011 Sout '
Arlington, Virginia, 22204, t?is_QQQP day of N Lﬁf , 1970\

%

-

i

/ <
hn Chasi Harris TS
\ounsel for 'Defendants

HARRIS AND ROARK
ATTORNEYS AND

| COUNBELLORS AT LAW |i

1800 BELLE VIEW BLVD. ||

|

ALEXANDRIA VA. 22307
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HARRIS AND ROARK

ATTORNEYS AND

COUNSELLORS AT LAW

1800 BELLE VIEW BLVD,

ALEXANORIA VA. 22307

FILED
X

« JUL 23 1970

W. FRA KLIN GOODING

Cterk of *ha Circuit Court
of ELirtus county, Y@

VIRGINTIA

IN THE CIRCUIT COQURT OF FAIRFAX COUNTY

PAUL E. SULLIVAN, et al., :
Plaintiffs, :
v. ; IN CHANCERY NO. 22751
LITTLE HUNTING PARK, INC., et al., ;
Defendants ;
T. R. FREEMAN, JR., et al., :
Plaintiffs, ;
v. ; IN CHANCERY NO. 22752
LITTLE HUNTING PARK, INC., et al.,

Defendants

APPEAL AND SUSPENSION BOND

MY

KNOW ALL MEN BY THESE PRESENTS, that we, JOHN CHAS. HARRIS, -
Principal (for Little Hunting Park, Incorporated), defendant and
United States Fidelity and Guaranty Company, Surety, are firmly
bound unto the Commonwealth of Virginia in the Sum of Fisve
Hundred Dollars ($500.00), to the payment whereof well and truly
to be made to the said Commonwealth of Virginia, we bind
ourselves and each of us, our and each of our heirs, executors,
administrators and successors, jointly and severally, firmly by -
And we waive the benefit of our exemption as

these presents.

to this obligation.




HARRIS AND ROARK

ATTORNEYS AND

COUNSELLORS AT LAW

1800 BELLE VIEW BLVD.

ALEXANDRIA VA. 22307

The condition of this obligation is such that,

WHEREAS, in the Circuit Court of FairfaX‘Countyi-Virginia?"
on the 27th day of May, 1970, in a certain action then pgnding
in said court between Paul E. Sullivan etal., Plaintiffs.v.
Little Hunting Park, Inc., et al., a judgment was entered for
the Plaintiffs against the Defendants for the aggregate sum of
Five Thousand One Hundred and Fifty Dollars ($5,150.00) and

costs; and

WHEREAS, on the 17th day of July, 1970, the said Court
in order to allow the said defendant in said action to appeai
said judgment to the Supreme Court of Appeals of Virginia,
made an order at the instance of the defendant suspending
the execution of said judgment for a period of one hundred
twenty -(120) days from the date thereof upon the said defencliant,‘~
or someone for it, giving bond before the Clerk of said Courtk
in the penalty of Five Hundred Dollars ($500.00) conditioned

according to law with approved surety; and

Y

WHEREAS, it is the intention of said defendant to perfect

said appeal.

NOW, THEREFORE, if the said defendant, Littlefﬂunting
Park, Incorporated, shall pay all damages as may accrue!%o_ény
person by reason of the said suspension, in case a supersedeas
to said order should not be allowed, and be effectual, or

in case no petition is filed, within the said 120 days, then

the obligation to be void; otherwise, to remain in full force
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HARRIS AND ROARK
ATTORNEYS AND

COUNBSELLORS AT LAW

1500 BELLE VIEW BLVD.

ALEXANDRIA VA. 22307

i

and virtue.

Sealed with our seals and dated this 23rd day of July,

1970.

e

(

SEAL

. _.(\-1-—-.__
John Chas. Aarris, Principal
(for—Eittle Hunting Park, Inc.)

United States Fidelity andféua:aﬁty"

Company SR b
M/ - \j

/s 7 7 ’—‘."l ==, \'*'Lq,.v‘“" - .:

ov:_ St # Loz _sehu

ZJAW@%MEPV@YFﬁZ%_ ;j‘f\
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VIRGINIA .

FILED
IN THE CIRCUIT COURT OF FAIRFAX COUNTY o
AUG 6 1970
W. FRANKLIN GOODING

Blerk of the Circuis Cont
of Fairfes County, Nae
]

PAUL B, SULLIVAN, et al.,
Plaintiffs,

Ve IN CHANCERY NO, 22751

1ITTIE HUNTING PARK, INC., et ale,

Defendants. ;
e c e 0606 0 6 e s s o0 0 e s s o of
T. R. FREEMAN, JR., et ale, :

Plaintiffs, :

Ve :  IN CHANCERY NO. 22752
LITTIE HUNTING PARK, INC., et al., :

Defendants. ;

NOTICE OF APPEAL AND ASSIGNMENT OF CROSS~ERRCR

TO: W. Franklin Gooding, Clerk
Circuit Court of the County of Fairfax
Court House
Fairfax, Virginia 22030

Counsel for the plaintiffs in 1':ﬁe above-gtyled causes, hereby
gives Notice of Appeal from the final judgment entered herein on May 27,
19706

The following are assigned as error:

1. The action of the trial court in failing to award punitive
damages to the plaintiffs.

2, The action of the trial court in awarding compensatory
damages to the plaintiffs which are inadequate and insufficient in the
circumstances of the case and on the basis of the evidence.

3. The action of the trial court in failing to award counsel
fees to the plaintiffse

o The action of the trial court in failing to hold the indi-
vidual defendant directors of Iittle Hunting Park, Inc. liable for damages

and costse

/
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Robert M. Alexander
2011 S. Glebe Road
Arlington, Virginia 2220k

Allison W. Brown, dJdre
Suite 501, 12l - 16th Street, N Wo
Washington, D. C. 20036

Peter Ames Eveleth
920 North Carolina Avenue, S. E.
Washington, D. C. 20003

COUNSEL FOR PLAINTTFES

CERTTFICATR OF SERVICE

and Assignment of Crogs-Error w
copy thereof, postage prepaid,
record, John Charles Harris, Esqoe,
Virginia 22307.

I hereby certify that a copy of the foregoing Notice of Appeal
as Served on the Defendants by mailing a
on August L, 1970, to their counsel of

1500 Belle View Boulevard, Alexandria,

ﬁ@uf/j Q%&&«Xm._

st
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VIRGINTIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

PAUL E. SULLIVAN, et al.,

Plaintiffs,
Y. IN CHANCERY NO. 22751
LITTLE HUNTING PARK, INC., et al., :
FILED
Defendants. . >{
SEP 8 '3

W. FRANKLIN GOODING

LClerk of the Circuit Cous
af Fairfax County, Va.

T. R. FREEMAN, JR., et al.,
Plaintiffs,

Ve IN CHANCERY NO, 22752

LITTLE HUNTING PARK, INC., et al.,

Defendants.

G0 89 5O 00 OO % SP o0 U SP S0 9 @O PP S% VP 2V OF e T b 40 BH
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DESIGNATION OF PORTIONS OF RECORD TO BE
PRINTED ON BEHALY OF APPELLEES

the appellees designate  the following portions of the
record to be printed should an appeal be granted from the final
jubment entered in the above-styled cause on May 27, 1970.

1. Appellees! assignment of cross-error.

2. Letter dated April 14, 1970, from Judge James Keith
to the attorneys for th‘e parties.

3. Jugment order of the Court entered May 27, 1970.

g

Given under my hand this 4th day of September, 1970.

T A, gt

nobert M. Alexander <&
Attorney for plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing designation
was served on the defendsents by mailing a copy thereof, postage
prepaid, on September _.§ , 1970, to their cousel of record,
John Charles Harris, Esqe., 1500 Belle View Boulevard, Alexandria,
Virginia 22307, o,

2
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CHIEF JUSTICE:
HAROLD F. SNEAD

JUSTICES:
LAWRENCE W. TANSON
HARRY L.CARRICO

THOMAS C.GORDON, JR.

e )

SUPREME COURT OF APPEALS
OF VIRGINIA

CLERK
HOWARD G. TURNER

EXECUTIVE SECRETARY
HUBERT D. BENNETT

ALBERTIS S. HARRISON, JR.

GEORGE M. COCHRAN
ALEX. M. HARMAN, JR.

Richmond 23210 Fi
I1LE D
April 8, 1971
D 2 AFP‘ 9 ,971
W FR& ’
Bleri 7 . UDING

Of Eairfay .Caun;y‘ ;f.urt

Honorable W. Franklin Gooding
Clerk, Circuit Court of
Fairfax County

Fairfax, Virginia 22030

Dear Mr. Gooding:

The case of T. R. Freeman, Jr.., et al.
v. Little Hunting Park, Inc., et al., having
been disposed of in this Court, I am returning
herewith the record.

Please acknowledge receipt on the
enclosed copy of this letter.
Very truly yours,

Howard G. Turner,
Clerk

By: C;;%%Z;W) /é%?i;gzjlfﬁ

Deputy Clerk Ci;;/

ALL/cew

Enclosure
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VIRGINIA:

W. FRANKLIN GOODING

% bhe .%/Mme %mc/ 9/ ‘Wea/i held al lhe %/wme Gourt ﬁ;ﬁ%&;ﬁ%mf

in the City of Richmond on Wednesday dhe 10th day o/ March, 1971.

It appearing to the court that the record in the case of

Paul E. Sullivan. et al. v. Little Hunting Park, Inc., et al., from

the Circuit Court of Fairfax County was filed herein on September 29,
1970; and it further appearing that no petition for appeal in this
case has been filed and that the time allowed by law within which to

do so has expired, it is ordered that the saild record be returned to

the said circuit court.

A Copy,
Teste:
Howard G. Turner, Clerk

By: 6?762) Z ;v

Deﬁuty Clerk

Entered in Chancery
Order Book No. /2 7 8%

page /5 ( and o

’
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FILED
IN THE CIRCUIT COURT OF FAIRFAX COUNTY, VA. JUL 12 1366
THE DAY OF _July ,19_66  THOMAS P. CHAPMAN, JR.

Clerk of the Circuit Court
of Fairfax County, Va.

STYLE

T. R. Freeman et al CBANCERY {
-
vs LAW No. R A 7S

Little Hunting Park, Inc. et al

The Clerk of said Court will please place the above on

the docket to be called July 25 ,19_66

for the following action:

a.wWith a Jurvy __
‘b.Without Jurvy __

' 1. Hearing on Merits _

2. Argument on Pleadings __X

Mail or Deliver to:

THOMAS P. CHAPMAN,JR.
Clerk -of the Circuit Court

Attornev for Defendants

I herebv certify that a copy of the foregoing nctice has

this dav been deliver - mailed to er caunsel of record

pursuant to Rule 3:15
N

-

L

@Q.,-— @AMW @,Qﬁ—qrpwi«/
b - e € Havd




IN' THE CIRCUIT COURT OF FAIRFAX COUNTY, VIRGINIA

THE 15th DAY OF September , 1966 .
FILED

STYLE SEP 16 1966

THOMAS P. CHAPMAN, JR.

Clerk of the Circuit Court

T. R, FREEMAN, JR., et al

Plaini CHANCERY of Fairfax County, Va,

ainkiff of Fair

VS ir | NO. 22752
Bl

LITTIE HUNTING PARK, INC., et al

Defendants

The Clerk of said Court will please place the above case on the docket to

be called September 26, 196 66 for the following

action:

1. Hearing on Merits_ XX
a. With a Jury

. . Without a Jury_XX

2. Argument on Pleadings _

Mail or Deliver to:

Thomas P. Chapman, Jr. %/
Clerk of the Circuit C:)urt, %})] nnde,

Fairfax, Virginia Reobert M. Alexander

I hereby certify that a copy of the foregoing notice has this

day been Mmailed to other counsel of record pursuant/—to Rule 3:15

‘ |
September 15, 1966, pestage prepaid. @Ji )7’ . *~/ &,4/“44-46\ J/

Robert M. Alexander
Attorney Ter Plaintiffs
1629 Columbia Pike
Arlingten, Virginia
Telephone: 521-9113

John C. Harris, - Def.
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY, VA.

THIS _/ DAY OF AP L 19é7

STYLE

Fuilg —
z ﬂ, H%Mftfz/\,g/,L wall CHANCERY
o

No.g 22 75

) Wt ..M;{mif; (ank, oce, <y i

The Clerk of said Court will please summons the

following witness (or witnesses) on behalf of the CZ%ZLL41%;¢£KZ 9

. /v
to appear on the /2 (£~ day of ﬂ—yﬂl/bt_j 196 7 X [0 dosn.

Name Address County

. heaay, ’{-VVLW 2¢/6 Warddacon - @y, {;t—,c,,_%%
Yy Y, {Sff/nimw 6 474 Cnnalio>, Gty W, Fal 'kﬁtf
wmﬂw 6417 Ol -doveedbeclt N o V. 22 ‘oﬁ %

= 7
Summons issued Ap 7, 1967; N/ }ﬁ
l ané 3 to bh .MZ? :\A’X.CO., m ugﬁg M
el £ Attorney for the <22E2$c¢4:{14§é;

Deputy Clerk 0 (.J




FORM GO 1~3M<4.61 ! [

| FAIRFAX COUNTY, To-wit:

To the Sheriff of Fairfax County, — Greeting:

%?uﬁ!ﬁﬁ lﬁﬁebymmgargai to summon m 8. Leroy Lennon // —
- ﬂ Mrs. Mary Simmons /M 2

% fé Mrs. Virginia Moore (#¢/>°

?E

Q@Fz_,f‘? ALl

to appear before our CIRCUIT COURT of Fairfax County, at the Court-house of said County, on the _12th

day of April . 1967 _, to-wit: Wednesday

Plaintiffs

at 9:45 o'clock, AM,, to testify and the truth to speak on behalf of the

in a certain matter of controversy depending and undetermined in said Court between

T. R. Freeman, Jr., et al

S

phincift  and _ Little Hunting Park, Inc., et al  (cueNo.. 22752 )

Defendant  , and this he shall in no wise omit, under penalty of law. And have then and there this writ.
Witness, THOMAS P. CHAPMAN, Jr., Clerk of our said Court, at the Court-house aforesaid, the 7th
day of .. April , 19 67 and the 1 9 J'St _ year of the Commonwealth.

THOMAS P. ?RPMAN, Jr., Clerk. ,
ﬂ / {/ /
By: ﬁTﬂC@ k ’ 41 /_ , Deputy Clerk,




VIRGINIA
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

T. R. FREEMAN, JR,, ot al.,
Flaintiffs, _
Y | In Chancery No, 22752
LITTLE HUNTING PARK, INC,, et al,,

Defendants,

S " Wy W M B W W -

HOTICE

T0;: Iittle Hunting Park, Ine., ot al,
¢/o John Charles Harris, Esq.
1500 Belleview Boulevard
Alexandria, Virginia

Flease take notice that the plaintiffs in this cause will move the

Court in sccordance with the attached Motion for Correction of the Record on

af rpie0d.M-
Friday, June 15, 196?:&0:- as soon thersafter as counsel may be heard,

~ Robert M, Alexander
Attorney for Plaintiffs

1829 Columbia Plike
Arlington, Virginia 22204

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice was mailed,
postage prepaid, this /{Edqy of June 1967 to John Charles Harris, Esq.,
1500 Belleview Boulevard, Alexandria,

(st s —
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VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
Te R. FRERMAN, JR,, ot al.,
Plaintiffs,
Ve In Chancery No, 22752
LITTLE HUNTING PARK, INC., et al.,
Defendants,

e s off v 0 4 m W -

MOTION FOR CORRECTION OF THE RECORD
Now come plaintiffs, T. R, Freeman, Jr, , st al,, through their attorneys,
and move the court to enter an order correcting the reporter's transeript in the
above entitled cause in the following particulars:

Page line(s) Now_Reads Correct to Resd
3 24 have the right, have the right to maintain this aetion.
L &  ghare was share assigment was
t 11  4s not barred to is not a bar to
12 12.15 Club bar negro family living Group Bars Negro Family Iiving in
4n the subdivision,™ Subdivision,"”
12 17 was mads on grounds other wes 'made on grounds other than race,'
than race, but added that But he added that
12 18 the board did mot the Board 'did not
i2 1o reasons, " reasons, "
12 25 with the board? with "The board".
13 6 said the Freemans said 'the Freemans
13 7 are negroes. He are Negroes,'! He
13 8  they would that would
13 9 and slander, but or siander,! But
13 10 wasn't race, he wasn't race,* he
13 17 Icanes Ioanes
¥ 811  "Subject: T. Re Freeman, "Subjeet: Theodore R, Freeman,
Jr, contest over lLittle The Theodore R, Freeman, Jr.

Hunting Park Swimding pool referred to in the attached article
referred to in the attashed on the fromt page of the "City Life"
artiele in the front page section of the Washington Fost this
morning was employed Ly the




scrersEREREEEEEE SR

{39353wgmaﬁsuwﬁa\'ﬁ'gnggﬁuwgasgag

Now Reads: Corvect to Read:
a FhD a recent Fh,D. graduate
showed an has shown
he had hoped it was hoped
and settle . . . advised he to settle , . . advises that he
to two to use two
Seaborne Seabron
Seaborne Seabron

date? You hzve seen

one
letter of July 16th, Flaintiffs!

ever avery
' labor a lot of
D, Freeman THE COURT: Dr, Froeman
an indiseriminatory a rnondiseriminatory
economics and econord.cs not
Buclmell, Inc, Gosneil, Inc.
one "one, "
b7 stimlus stimlus
by extent, As extend, as
50 moved lived
55 dover cover
5 in the within what
72 10100 AJMe, Saturdsy 10 AM, PBaster Saturday
72 in the area, of the area,
72 under are ., o o in the under, ave , o o from the
72 loore, Chairman of the Prank, Chaiman of Speeial Activities,”
Aotivity,"
73 5 Marjory Mattson Marjorie Madsen
73 6.2

Marjory Mattson, our special Marjorie Madsen, our Special Activi.
activity gmr. has arranged

3 arranged following

- schadule of events for the

' séason: Teen-age party,
; m.7h91’.ﬂ.md

mmmnmrm.mmutmﬁnmm




Allison W, Brown, Jr.
Suite 501, 1424 16th St., N, W.

Washington, D, C. 20036

Peter Ames Bveleth
217 Fifth Street, S.E.
Washington, D, C, 20003

Attornays for Flaintiffs

 CERTIZICATE OF SERVICE |
I herely cortify that a copy of the foregoing Hotion was mailed postage
T prepaid this / / w\jdq' of June 1967, to Jnhnm Harris, Esquire, 1500

-l




LAW OFFICES

HARRIS anD ROARK

1500 BeLLE VIEw BOULEVARD

JOHN CHAS HARRIS ALEXANDORIA,VIRGINIA TELEPHONE

DEWEY R.ROARK,JR.

765-4177

April 13, 1967

Honorable James E. Keith
Circuit Court of Fairfax County
Courthouse

Fairfax, Virginia

Re: Freeman v. Little Hunting
Park, Inc.
Chancery No. 22752

Dear Judge Keith:

I am enclosing some newspaper clippings
concerning Judge Oren Lewis' decision in the case of
Johnson v. Brookville Swimming €lub, Inc. Also
enclosed is a news article on Cambridge, Maryland which
reports that the Justice Department ruled the local
swimming pool a private club and still is segregated.

In court on March 12, I mentioned the Timberlake
case. This was heard in the United States District Court
for Eastern District of Virginia under the style Scott v.
Young. Since the refreshment stand also served the general
public it was ruled that they came under the Civil Rights
Act. The management agreed to abandon the refreshment
stand and is now operating on a segregated basis.

The above information was gathered in haste,
if you require further details I stand ready to furnish
whatever you may reguire.

Sincerely,

JCH:caw
Enclosures

cc: Robert M. Alexander, Esquire
Allison W. Brown, Esquire
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Swim Club
Bias Suit
Is Dismissed

A suit charging the Brookville
Swimming Club, Inc., of Alexan-
dria with racial discrimination
was dismissed yesterday by a
federal judge..

Johason's membuﬁlp applics-

"rnmcox.:ommm
d been at-
decid-

tbipma"; the ‘sull ‘anyway, as
:qdm action,™ M

The sult was dis a5 a

class sction and with prejudice,

S EERB T REES® TRCSER

WEEEB EatviER

SN 3BEZ ZHUEE.

“o1 the sulf.

i Aot of

Swim Pool ',
Integrahon
Move Fal]s

A suit eﬂ‘m'ging an: Albx-
endria swimming péol with
racial discrimination was. dis-
missed yesterday by U.S. Dis-

Judge Oren R. Lewis.

The suit was filed in Sep-

tember by Marion I. Johnson,

-a Negro, ‘agsinst “the quk
ville Swim Cluh, 1151 N Van
Dorn.. sg It suught o enjoin;
the club trom dhcrlminatinz
on the gmunda ot race or
cOhl' .;',;) =

Johnson, . ol 1027 N Qmm' ik
la, was: admitted to the clhb
ahortly aftar he ﬂled the

and occordigz ording fo Bmokvme
Ndent W E» '_
WM "-

Maleolm denied the club had
any estabtuhed ponc{

admitting
tended“!tha Bein ¥ ri’mte

club it had the’ rzght to sel'ect

or diseriminate: ‘among applica-
tions farAmembership . o]::mny

vagx‘, ,includmg

ﬂﬂs’smuonhtitiaapﬂ
vate ciih end therefore ey
“enipt froy g;emyu Rights
Yem*dar*awﬁ of dfm B
sal specified tha ifhas “not

been Mlchlly established”?
- that Brookville 15 a place -of
public accommodation within
meaning of the €ivil
his: Aat. The suit was dis

m 814 cmnat ﬁejudice, m&n
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. Two Years After Racial Strife, C

' 'CAMBRIDGE (AP)—The fiag
still whips{ briskly -atop the
American. Legion post, but”the
green lawns no longer ape

od with stete police cars

Mo,
L4
L]
L7 R 'f.’--g = P U 4

AT

finally, militia law that lasted
nearly a year.

But Cambridge recovered
qickly.

Racial calm again prevails,
but ‘credit, say local leaders, is
due not to the Civil Rights Act
or accession to Negro demands
but to the lack of outside agita-
tion. )

Negroes still are not to be
géen i white restaurants,
‘althongh' theordtically they have
the right to eat there. -

‘Registered” Negro voters total
g 261 more than they did in
touted

‘“;‘ i\ ': Only j ‘7.. ug
mwed a private club se{i’ﬂ the
ce De_partment,, g is
d -..-', :’-‘. .I. 1 Pritche :“who
s B iy
1 on an Ay : on-
i;:d latform, l&;ﬁg th

<)

agitators in town and they don’t
have any followers,” he 'aajd.

H the
calm o Jack of outside
T There's oflly & tew outside

~

“Things are very quiet.
There’s no trouble. The only
ghing we're_doing is following
‘the law, and as long as we do

- that, they can’t do very much.”

~ Chagles Cornish,” Negro preai-
dent of the town' council who

‘was castigated as an “Unele-

Tom®” by leaders of his own
race during the 1863 demonstra-
tions, said be thought Cam-
bridge was “‘getting -out of its
difficulty. .

" «ye've made a good bit -of

mu—hmﬁn more jobs,

' aooom!nooga tions,

“The Civil Rights Law hag

vapd g, e, e
that it's the law of

land now and they abide by it.”

But State Sen. Froderick
Malkus, a Democrat who. has
long blamed outside agitators
and the press for the town’s
‘troubles, said he saw no change
at all since the 1963 vislence.

. o] dowt think snything has
*-changed in:the. state of Mary-

“Iand since ‘the Civil Rights Act
was .
“\Jm’ can't change the feel-

&

ings of people by passing laws.
The change has to come from
the heart,” he said.

/Richard Matthews, a member
of the Maryland House of
Delegates = from Dérchestér,
echoed Malkus’ opinions.

“1 can’t detect much change
go far as the attitudes of .the
races toward one another are
concerned. It takes time.

“As Jong as these outside
agitators keep their big mouths
out of things, I think we'll ' work
things out just fine,” he said.
.Dr. Ricbard A. Larose, chair-
man of the city’s Human Rela-
tion Committee, took a ‘more
optimistic note. X
He cited the 150-unit low-rent—
housing project under construc-
tion in the Negro district, the
food stamp program, an -

tegrated summer enrichment.

program for 400 junipr and
senior high stbdents, Head Start

classes for 200 youngsters and 3.

day .care center for children of
migrant workers.

But Jolm Battiste, now at he
Kelm of the Cambridge Nop-. -
Comunities and

violent Action
one of the so-called ‘“‘outsiders,”

g T T v = 9

ambridge Is Calm

geqlstheNepommuﬁtysun
is in poor shape.

“We want jobs, mot just any
jobs. We want gainful employ-
ment,’” he -said, echoing a
demand made by the street

1,200 new workers

o]
.uinte 1850 as evidence that the
~town i8 moving dorward job-
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ROBERT M. ALEXANDER

ATTORNEY AT LAW
1829 COLUMBIA PIKE
ARLINGTON, VIRGINIA 22204
JApgksan 8521.9113

July 11, 1967

Honorable Thomas P. Chapman, dJr.
Clerk, Circuit Court of Fairfax County
Courthouse

Fairfax, Virginia

Rer (1) Sullivan vs. Iittle Hunting Bark, Inc., Chancery No. 22,751
(2) Freeman vs. Iittle Hunting Park, Inc., Chancery No. 22,752 —»

Dear Mr. Chapman:

Incloged are one copy each of the Appellants! Degignations of Record in
the two above styled causes, as well as certificates showing service on

opposing conngel.

Twenty (20) days after filing of the enclosed designations in your Office,
I will appreciate your transmitting the records in both cases to llonorable
Howard G. Turner, Clerk, Supreme Court of Appeals of Virginia, Richwond,

Virginia.

Enclosed is a check for Ten Dollars.($10.00) to cover fees for preparing
the record and transmittal of same in these suits to the Court of Appeals.

Very truly yours,

(577 B

Robert M. Alexander

Inclosures
¢cct: John Charles Harris, Esquire

1500 Belle View Boulevard
Alexandria, Virginia



1829 Columbia Pike:
Arlington, Virginia 22204
July 31, 1967

FILED

Honorable Thomas P, Chapman, Jr.
S0 AUG 1 1967

Clerk, Circuit Court of Fairfax County
Courthouse
Fairfax, Virginia

Re i glg Sullivan v, Little Hunting Park, Inc., Chancery
q‘.

Dear Mr, Chapmang

No, 22,751

As Mr, Peter Ames Eveleth, co-—counsel in these causes, informed
your office by telephone today, we would appreciate it if you would
transmit the designation and record in the Sullivan case (No, 22,751)
as per request in our letter to you of July 11, 1967,

No, 22,752

However, in the Freeman case (No. 22,752), please do not transmit
the designation and record at this timer as we shorily will send you a
supplemental designation for filing in that case. Please retain the
designation which we previously sent you and which you have filed,
and transmit i1t together with the supplemental designation and record
twenty days after you have filed the supplemental designation,

If you have any questions concerning this matter, pleasse call mo
at my office (382-2107),

Very truly yours,
(Gl P Bipors

Robert M. Alexandsr

cct John Charles Harris, Esquire
1500 Baelle View Boulevard

Alexandria, Virginia

THOMAS P. CHAPMAMN, JR.

Clerk of the Ciicuit Couct
of Faivfax _County, Ve,

Freeman v, Little Hunting Park, Inc., Chancery No, 22752
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ALLISON W, BROWN, JR.
Attorney at Law
Sui‘be 501’ lhzh - 16'bh Streﬁt’ HQ w.
Washington, D. C. 20036

February 3, 1970

Honorable James Keith
Judge, Circuit Court of
Fairfax County
Fairfax County Courthouse
Fairfax, Virginia 22030

Re: Sullivan, et al. v. Little Hunting Park, Inc. et al.,
Tn Chancery Na. 22751, 2252

Dear Judge Keith:

In connection with the hearing scheduled for February 6,
1970, in the above matter, enclosed is a decree which the plaintiffs
propose for entry.

This proposed decree was submitted to Mr. Harris, caunsel
for the defendants, for his consideration under date of Jamuary 20,
1970, but we have not yet learned of his specific objections to it, if

Ny e
Very truly yours,

Allison W. Brown, Jre

ccs John Charles Harris, Esq.




CLERK'S OFFICE

CIRCUIT COURT OF FAIRFAX COUNTY

FAIRFAX, VIRGINIA

W. FRANKLIN GOODING
CLERK OF COURT

ARTHUR W. SINCLAIR
ALBERT V. BRYAN, JR.
BARNARD F. JENNINGS

DEPUTY CLERKS
EDWARD E. YOUNG
MRS. FRANCES D. MYERS

JAMES KEITH
July 8 ] 19?0 MRS. SYLVIA M. PRESGRAVE

WILLIAM G. PLUMMER
JUDGES
SIXTEENTH JUDICIAL CIRCUIT

Mr. Robert M. Alexander
Attorney at Law

1829 Columbia Pike
Arlington, Virginia 22204

Mr. Allison W. Brown, Jr.
Attorney at Law

Suite 501, 1424 16th St., N. W.
Washington, D. C. 20036

Mr. Peter Ames Eveleth
r Attorney at Law

217 Pifth Street, S5.E.
Washington, D. C. 20003

Mr. John Charles Harris
Attorney at Law
1500 Belle View Blvd.

r Alexandria, Va. 22307

Centlemen: In Re: Sullivan, et al vs.
Little Hunting Park - Chy. 22751
&

Freeman, et al vs.
Little Hunting Park - Chy. 22752

Judge James Keith has made the attached computation
which are now assessed as costs in the captioned cases and
requested that all coumsel in the case be advised.

B———————

Very truly yours,

E Deputy Clerk

EEY/c
Enec.
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Page - 2 July 8, 1970

In Re: Sullivan, et al vs. Little Hunting Park - Chy, 22751
Freeman, et al vs. Little Hunting Park - Chy. 22752

CIRCUIT COURT OF FAIRFAX COUNTY

Clerk's Costs : $§ 43.00 $ 625.90
Service of Process 18.00
Transcript 549.90
Exhibits (copies) 15,00

SUPREME COURT OF APPEALS OF VIRGINIA

Clerk's Fee ' $ 10.00
Filing 3.00
Printing 120,08 $ 133.00

SUPREME COURT OF THE UNITED STATES

3
WS
By Order of October Term, 1969  $1,235.88 N B
gl S5

Printing - 1968 Petitionm 268.13° |1y »®
Printing - 1969 Petition 291.00 - /
Printing 499.67 /[ § 2,294.68
7
/
Total $ 3,053.58
| ol

L prthe
Pkt g

V!
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ALLISON W. BROWN, JR. 2q Z fﬁ;}f {f'}'ls:,;%vff?
Attorney at Law 2 A R
Suite 501, 1424 - 16th Street, N. W.
Washington, D. C. 20036

March 30, 1970

Honorable James Keith

Judge, Circuit Court of Fairfax County
Fairfax County Courthouse

Fairfax, Virginia 22030

Re: Sullivan et al., v. Little Hunting Park, Inc.,
et al., In Chancery Nos. 22751, 22752

Dear Judge Keitht

The plaintiffst costs in this Court for the two subject
cages, as ascertained from the Clerk and from plaintiffst
records, are as follows:

Filing fees $ 43.00
ervice of process 9.00
WSubpoenas 8.75"
\X})epositions {original and 1 copy) 89,70
\\Tiggsgript—zi days trial {orig. & 1 copy) 5#9.88‘

~E bits-purchase and preparation 15.
$ 715435

In appealing the two cases to the Supreme Court of
Appeals of Virginia, plaintiffs incurred the following AT

\costs: {ﬁ .
Xi@””&“ i ~/f;e to Clerk for preparation of records § 10,00 / ‘@fgggégﬁgw
Lovreehnerd P%giling fees .00 y/;yﬂﬁg.,m%» i
Jlwr o ‘Z '\ Mimeographing-two petificns for appeal 2D e . Aad
o Lot o) Fao 00 ¥ 2§94ty ® 182, Tk > .30

In the course of obtaining Supreme Court review of these
cases, the plaintiffs incurred the following costs, exclusive
of the2#1235,88 which was awarded on January 23, 1970, and
which hes not yet been paid:

Printing-1968 petition for certiorari &

reply to brief in opposition $ 268.13
Printing-1969 petition for certiorari &
reply to brief in opposition 291.00
Printing-petitioners! brief & supple-
mental brief 499,67 ..
$ 958, 80

Very truly yours,

(., )

Allison W. Brown, JT.
ce: John Charles Harris, Esq.
Robert M. Alexander, Esq.




ALLISON W. BROWN, JR.
Attorney at Law
Suite 501, 142l - 16th Street, N. W.
Washington, D. C. 20036

March 26, 1970

Honorable James Keith

Judge, Circuit Court of Fairfax County
Fairfax County Courthouse

Fairfax, Virginia 22030

Re: Sullivan, et ale Ve Iittle Hunting Park, Inc., et al.
Tn Chancery Nog, 22751, 22152

Dear Judge Keith:

At the hearing in this proceeding held before you on March 26, 1970,
during my argument two questions were raised by you, te which I would
like to respond, very briefly.

1. You asked for my answer to Mr. Harris! argument, based on his
construction of the Supreme Court's opinion, that the Sullivan plaintiffs
are not entitled to damages. As I indiecated at the hearing, this argu-
ment distorts completely the meaning of the Supreme Court's decision.
Among other things, I would point out that if, as Mr. Harris asserts,
there is no authority to award the Sullivans damages as a consequence
of the Supreme Court's holding, by the same token, there would be no
authority to award them injunctive relief, such as this Court has
already granted. The Supreme Court's opinion plainly states that the
plaintiffs sued for injunctions and monetary damages, that the trial
court denied relief in the cases, and that those judgments are specifi-
cally reversed (slip ope ps 5)e Mr. Harris' argument would make
mllities of the Sullivans! suit as well as the Supreme Court's holding,
for he says in effeet that, though the Sullivans may have ttigtanding¥
to sue the defendants, they have no right to the normal remedies flow=-
ing from such a suit because the defendants owed no duty to Sullivane
This contention, plaintiffs submit, is on its face illogical and base-
less. Obviously, defendants violated rights of Sullivan which, as the
Supreme Court held, devolved from Section 1982. Otherwise, as noted
above, there would have been no basis for issuance of the injunction
granting relief to the Sullivans, which this Court entered on February
6, 1970. TFinally, as I noted at the hearing, Mr . Harris' suggestion
that because the Sullivan plaintiffs are white, they do not have rights
under Section 1982, is completely refuted by the decision of Distried
Judge Sarsh Hughes in Walker v. Pointer, 30hk F. Supp. 56 (N.D. Texas).

2, The question was also raised by you at the hearing as to
whether a court of chancery may award punitive damages. With respect
to this matter, it is to be noted, first, that throughout four years
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of protracted litigation, including discussion of the question of
punitive damages in the briefs and arguments in the Supreme Court,
defendants have never raised this issue. Hence, it would be
inappropriate for it to be relied on at this late stage to bar
plaintiffs! recovery of punitive damages. In any event, in the
instant case, the Supreme Court held that both "federal and state
rules on damages®™ may be utilized, whichever better serves the pol-
icies expressed in Section 1982 (slip ope pe 10)e The only reported
case in point involving Section 1982 is Terry v. Elmwood Cemetery,
307 F. Suppe 369 (N.De Ala.), which I diScussed in another comnection
at the hearing before you, where Judge Seybourn Iynne assumed the
right, in the exercise of his equitable powers, to enjoin violations
of the statute and, in addition, to grant punitive damages as called
for. Newbern ve Lake ILorelei, Inc., F, Supps ___ (S.D. Ohio),
cited by Judge Iynne, 307 F. cuppe. at 373, ne 17, though not yet
officially reported, is a case of the same nature. The correctness
of these decisions is also supported by the opinion of Judge Sobaleff
in Simmons v. Avisco, Iocal 713, Textile Workers Union, 350 F.2d 1012, 1018
(C.A. L), where it was held that the suit to vindicate the federal
statutory right there involved was both "at law and in equity" and

as & result of this merger, partook of the characteristies of both
types of proceedings. The same reasoning, plaintiffs submit, is
equally applicable here.

In addition to these interpretations which have already been
given in cases invodving the vindication of federal rights, it is
clear that the modern trend of decisions is to abandon the once
held view that equitable courts may not award punitive damages.
Typical is the decision of the Court of Appeals of New York in
I. H. P, Corp. v. 210 Central Park South Corpe, 12 N.Y.2d 329, 239
N.Y.S.2d 547, 189 N.E.2d 012, holding that a rule which forbids the
eombining of equitable relief with an award of punitive damages stems
from the historic procedural division between law and equity with no
rational basis, apart from history, in modern substantive law or equity.
Other recent dections to the same effect have been rendered by the
courts in California, Indiana, Iowa, Oklahoma, Tennessee and Texas.
See cases cited at L8 AIR 2d (Later Case Service), p. 868-869.

Very truly yours,

Allison W. Brown, Jr.
Attorney for Plaintiffs

cc: John Charles Harris, Esq.
1500 Belle View Blvde
Alexandria, Virginia 22307
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ROBERT M. ALEXANDER

ATTORNEY AT LAW

2011 SOUTH GLEBE ROAD 508 . BrH STREET, N.W.
ARLINGTON, VIRGINIA 22204 WASHINGTON, D.C. 20001
521.9113 May 25 2 1970 ME 8-4040

Honorable James Keith

Judge, Circuit Court of Fairfax County
Courthouse

Fairfax, Virginia

RE: Sullivan et al vs. Little Hunting Park, Imrc. et al
Chancery No. 22752

Dear Judge Keith:

Enclosed is a sketch of a Final Judgment Order endorsed by all
counsel herein.

Respectfully submitged,
(7
N ) (Cﬁ/&%c{"\,,/
Robert M., Alexander
RMA:d1lp
cc: Allison W. Brown, Jr., Esq.

Peter Ames Evelett, Esq.
John Charles Harris, Esq.
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VIRGINTIA:
IN THE CIRCUIT COURT OF FATIRFAX COUNTY
PAUL E, SULLIVAN, et al
Plaintiffs,
: In Chancery No, 22751
v. :
LITTLE HUNTING PARK, INC., et al :
Defendangs ;
T. R, FREEMAN, JR,, et al :
Plaintiffs, g
v. : In Chancery Nof 22752
LITTLE HUNTING PARK, INC,, et al ;
Defendants, ;
DECREE
THESE CAUSES came on to be heard this day of ,1970,

pursuant to the mandate of the Supreme Court of the United States dated
January 9, 1970, remanding these causes to this Court for further proceedings
not inconsistent with the opinion and judgment of the Supreme Court of the
United States dated December 15, 1969, This Couri having determined that
further proceedings are warranted herein with respect to the issues of damages
and costs, nonetheless hereby enjoins and restrains the continued violation of
rights of the plaintiffs secured to them by 42 U.S.C. Section 1982 and the
Thirteenth Amendment to the United States Constitution.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that defendant
Little Hunting Park, Inc,.,, its agents, employees, successors in'interest, and
all persons in active concért or participation with it, and each, is hereby
enjoinfed and restrained from:

1, Refusing to permit Negroes and other non-white persons to use the
recreation facilities of Little Hunting Park, Inc. upon the same basis and under
the same conditions as white persons are permitted to use said facilities,

2, Failing or refusing to make any of the goods, services, privileges,
advantages or accommodations of Little Hunting Park, Inc, available to Negroes

and other non-white persons upon same basis and under the same conditions as

they are made available to white persons,
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3. Engaging in any act or practice which deprives, or is intended to
deprive, directly or indirectly, any person of the right to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages and
accommodations of Little Hunting Park, Inc, without discrimination or
segregation on the ground of race or color,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that defendant Little
Hunting Park, Inc, shall rein;tate Paul E. Sullivan to full membership in
Little Hunting Park, Inc,; reinstitute the effectiveness of membership
certificates numbered 290 and 925; and restore to Paul E, Sullivan all rights
and privileges associated with membership in Little Hunting Park, Inc., includ-
ing but not limited to the use by Paul E, Sullivan and members of his family
of the recreation facilities, including the swimming pool, maintained and
operated by Little Hunting Park, Inc,

The Court retains jurisdiction of the subject matter of these causes
and of the parties,

And these causes are continued,

Entered this é/{day of W , 1970,

( ‘ f Aﬁ
AT iy A ]
(/ JUDGE

SEEN:

: . A ;
(lf!.'. Fen ' ALJ }me,

~-LCounsel for Complainants

i

ﬁ% i,_,’ A??ﬁaﬁw ”'%{f ?WL

Counsel for Complalnants

uéﬂw R,
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/Counsel fér Defendants
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Judg. No. 11043

No. Chancery 22752

COMMONWEALTH OF VIRGINIA, COUNTY OF FAIRFAX, to wit:
To the Sheriff of said County -- Greetings:
We command you that the goods and chattels of

LITTLE HUNTING PARK, INC.

vou cause to be made the sum of

late in your bailiwick,

. s e

[T

and a.so the sum of $ ===~ costs, which

T, R. FREEMAN, JR.
late before the Circuit Court of Falrfax County, Virgxria,
it on May 27, 1970 in that

recovered against
behalf expended, whe-eof the ssid LITTLE HUNTING PARK, INC,
XXX

is convict, &s appears to us of record.

efore the Judge of our Circuit Court

of Fairfax County, Virginia, at the Court House of said County

October , 19 70, next t
T, R. FREEMAN, JR,

dekt and costs aforesaid.

render unto the said

of the

And have *then and there this writ and show how you have

execured the
Witness, W. FRANKLIN GOODRING, Clerk of our said Courz:,
this 17th day of September,

at the Court House of saiid County, thi

19 70, and in the 195th_ :ygg;c: tl

T X
-

= garmonwealth.

KLUN GOODING, CLEFRX
4 32

il — Deputy Terk

PETIMREL b

Q t‘u % Iz ‘[ T’

gt by

p SEP 22 1970



Judg. No. 11044

No. Chancery 22752

COMMONWEALTH OF VIRGINIA, COUNTY OF FAIRFAX, to wit:
To the Sherifi of said County -- Greetings:
We command you that the goods and chattels of

LITTLE HUNTING PARK, INC.

late in your bailiwick, you cause to be made the sum of

(OSSR Sy ety g SR A g g s gy s S Mg g ey DSyl Segivoy Sogfmp il RpLaprusp =g Ry B g T e TR el el

[P

and a.so the cum of $_===== costs, which
LAURA FREEMAN o
late before tre Circuit Court of Fairfax County, Virgiria,
recovered against __i% on May 27, 1970 in that
behalf expended, wheveof the said _LITTLE HUNTING PARK, INC.
__is convict, as appears to us of record.

And have the same before the Judge of our Circuit Court
of Fairfax County, Virginia, at the Court House of said County
on the Fsurth Monday in _ _October , 1970 , next to

rendai;r un+to the said LAURA FREEMAN

of the dekt and coskts aforesaids,

had hove then and there this writ and show how you have
execured the gimno.

Witness, W. FRANKLIN GOODING, Clerk of our said Court,
et *the Court House of seid County, this 17th day of September,

[

190 , and in the 195th year of the Cummonwealth,

i o e s

R ; We CFR:‘.."' 1K.7N GOODING, CLERK
- fw" ¥ ] -

A R By Y2 @GN~
ﬁw’z?ﬁgl\jﬂwa[*ifi Deputy/Clerk
o AT TAA

L3474l

RETURNED BY

10 % Wd £ 435 06 SHERIFF

Gf%;'il(';:”f'ﬁkf SEP 22 1970
WA ALNAGS XY N1V
0340 €3 4iu5Hs H, FRANKLIN GOODING

Clerk,



Judg. No. 11045

No. Chancery 22752
COMMONWEALTH COF VIRGINIA, COUNTY OF FAIRFAX, to wit:
To the Sheriff of said County —- Greetings:

We command you that the goods and chattels of
LITTLE HUNTING PARK, INC.

lats in your bailiwjck, you cause to be made the sum of

ik e s e

and a.so the sum of § ===- costs, which

DALE L. FREEMAN, an infant

g o et

late before tre __ Circuit Court of Falrfax County, Virgiria,

recovered against _it  on May 27, 1970 in that

behalf expended, whe-eof the szid LITTLE HURTING PARK, INC.
XXXHEITX

is convict, &s appears to us of record.

2nd nsave the same before. the Judge of our Circuit Court
of Fairfax County, Virginia, at the Court House of said County
on the Fourth Monday in October , 1970 , next to

render un*o the said DALE L. FREEMAN, an infant

of the debt and costs aforesaid.

hnd have khen and there this writ and show how you have
execuied the game.

Witness, W. FRANKLIN GOODING, Clerk of our said Court,
&t *he Court House of said County, this 176h day of Septeber ,

1970 , and in the 195th y=ar of the Commonwealth.

W ER__,A? KN GOODING, CLERK
By_J(ut 222 50% Y24 pr.

Deputy @lerk

&Y

RETURNED BY

SHERIFF

SEP 22 170

=

>

¥, FRANKLIN GOODING
i Clerk.




Judg. No. 11046

No. Chancery 22752
COMMONWEALTH OF VIRGINIA, COUNTY OF FAIRFAX, to wit:
To the Sheriff of said County -- Greetings:

We command you that the goods and chattels of

LITTLE HUNTING PARK, INC.

late in your bailiwick, you cause to be made the sum of

and a.so the sum 0f § —===- costs, which

DWAYNE L. FREEMAN, an infant

o s i

late before the _ Circuit Court of Fa’rfax County, Virgiria,

recovered against it on _ Masy 27, 1970 in that

behalf expended, wheveof the seid LITTLE HUNTING PARK, INC,
XX

is convict, &s appears to us of record.

ind have the same before the Judge of our Circuit Court
of Falrfax County, Virginia, at the Court House of said County
on the Fourth Monday in October , 1970 , next to

render unto the said DWAINE 1. FREEMAN, an infant

of the dekt and costs aforesailids.

And have kthen and there this writ and show how you have

]

ne.

G

executed the £
Witness, W. FRANKLIN GOODRING, Clerk of our said Courz,

et the Court House of said County, this 17%h day of September,

19 70, and in the _195th yesar of the Cummonwealth.

WNXLIN GOODING, CLERK

10,0210 L4 4
Deputy Clerk
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